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Executive Summary
. |

which salesmay bemade. Second, iorder to identifies the economiand ecologic requirements
assist regulators who write ruleg®r individual for ventureand market level succesandhow they
ventures, some statesd certain U.S.Army Corps might be affected by alternative regulatory
of Engineers(Corps) districts and/oEPA regions requirementfor the establishmentand use of
have written regional (area-wide) policies aules credits.

for commercial creditsupply and use. These

establish general standardisr what needs to be Théramework was then used tanalyze and
considered in establishing operating agreements for  aluate the experiences withand operating
ventures thatvould operate irthe area. Ishould agreementfor aset of commercial mitigation credit
be noted that theCorp district-wide rules were ventureghich were operating or proposed as of
developedprior to the development of national summ&®94. The framework wasalso used to
Federal guidance. Federal guidar{éemy Corps evaluate variousrea-wide and watershed rules

of Engineers, EnvironmentaProtection Agency, gwerning theoperation of commercial mitigation
Fish and Wildlife Service, National Marine credit markets which were in effect as of summer
Fisheries  Service, and Natural Resource 1994. The major findingsand conclusions othese
Conservation Service) was proposed in thdasch evaluations are summarized below.

1995 Federal Registerand finalized in the 28
November 1995 Federal Register. Corps district
rules are expected to bensistent with this Federal Findings

guidance. A third approach to governing
commercial ventures is to include their Types of Commercial Ventures
authorization in awetlands resourcelan that is
watershed-based. A watershed-based plan views répmt uses two classifiers tiescribetypes of
wetlands in the total landscape andtries to canmercial ventures. One classifier is venture
reconcileandrelate development pressures to both financial objective, which describes whether a
regulatory and non-regulatory strategies for venture wpllice credits so as to maximipeofit,
wetlands management. obtain some limitetirn above costs, or tweak-
even. Thesecond is thesource of commercial
capital, which describes whether the inputs used to
Study Purpose and Method produce credits come from private secsources,
public sources, fees collectéar issuedpermits, or
The purpose of this study was to review and sammbination of these sources. Examples of
evaluatethe existing experience with operating and tuees were found for many of the twelve
proposed commercial credit ventures as well as different venypes defined bythis taxonomy.
established regional (area-widegnd watershed Thse ventures whose commercial capital comes
rules and guidance governing theoperation of entely from mitigation fee revenues are
commercial credit markets. The study analyzes symymous with the so-calleth-lieu fee systems,
different types of credit venturesand the different athough thereare significant variations within this
ways that venture agreemerttave beenwritten, venture type. Most ventures capitalized with
and identifies factors thatlannersand regulators private resources or with combinationscapital
need to consider in their efforts tacrease the sourcdmve amaximize profit financial objective,
opportunity for mitigation success through credit whilmost of the publicly capitalized ventures
markets. have a break-even financial objective.
Increasing the opportunitjor mitigation success Private Ventures Face Regulatory
through credit markets requires a policy that Implementation Barriers
facilitatesthe emergence of ecologicakyccessful
and fiscally sound credisupply ventures. The Despitkeir promise of economiand ecological
study develops an analyticaramework which successnost privately-capitalized credit ventures

viii
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have had tanvest excessive timandeffort to gain
regulatory approval. Also, regulataaadresource
agencystaff alike have beenfrustrated with the
lack of a national policy for designing and
implementing commercial venture agreements.
There have beefew publicly capitalized ventures,
and (public)fee systems have beemcouraged as
primarily interim measures.

Agreements Authorizing Private Ventures Are
Tailored to Site Specific Circumstances

While operating privately-capitalized  ventures
have only beerselling creditsfor a shorttime, the
agreements under whiclthey were authorized

generally match the determinant®r success
established in this report. Importantly, the
agreements in each case wetalored to be

sensitive to theparticular economi@nd ecological
circumstances faced by the venture.

Assurances Against Failure Are Most Stringent
for Private Ventures

Some ventureshave low commercial costs of
production (deemed relevant to attainment of the
financial objective) becausthey havetrue cost
advantages or becauiey use different judgments
about which expenses tmunt as commercial cost.
If these two factors have no influence on the
ecological success ofthe venture, then the
regulatory processeednot favor mitigation credits
from one venture over another. On the othend,
the publicly-capitalized ventures studiddr this
report (andsome fee systemsippear toemploy
different cost accountingsystems than the private
ventures which may not offer adequate financial
assurance against mitigation failure. In addition, it
appears that the regionalles and guidance
studied forthis report do not require careful cost
accounting practicesand often do not require
assurancegainst ecologicafailure in the case of
publicly-capitalized ventures. It should be noted
that inadequate assurancéx success (whether
cost accounting, oversight, or financial assurances)
are characteristic of thfirst few operating public
ventures; the moraecently implementedpublic
ventures may have improved  oversight
mechanisms.

Demandfor Venture CreditsMay Be Limited by
Area-Wide Rules and Guidance

A stronglemandfor venture creditscan increase
tbeemial for economicsuccess of commercial
credit ventures. Regulatory factors viloatld
increase cragiimandinclude allowancdor sales
to multiple sub-markets, large market seakaee
and regulatory consistency amoafjf-site and on-
site mitigation. The venture agreements studied in
this report generally donot unduly restrict the
market area or the sub-markieto which credits
can be sold; however, the areaslegleow in
pace suggest that there should be specific
limitations on venture sales possibilitiesg.,
within watershed). Area-widdes and guidance
for credit tradinglso emphasize the predominance
okequencing@ndare often silent on thmitigation
gulity assurance thatvould be expectedfor the
on-site mitigation option.

Watershed-based Planning Is Not Necessary for
Venture and Market Level Success

Watershed-based wetlandsesource planning to
pport commercial venturdsasincluded multiple
stakeholder participation for  trust-building,
technical protocols  for detailed wetlands
identificationand categorization based on
watershed goal¥he logic offered bythe plans is
thatcategorization of wetlands in the plan
substitutefor sequencing when eachdividual
permit application is filed. However, preparation
of ddailed parcel-level categorizatiaran becostly
and time-consumingnd there is a risk that the
goining processmay end without agreement. On
the othieand, most existing commercial ventures
hagenlauthorized to operat@nd are operating
with a higlpotential for economi@nd ecological
succesgthout reference to watershed-based
phs. Theremay bevalid reasonsfor initiating
watershed-based wetlarm@source planning, as
practiced imist extensiveform, to categorize
wetlands in a landscape sdtiingoth regulatory
and non-regulatory wetlandnagement
pro@ms. However, thesupport offered to
commercial venture success does appear in
itself to be a sufficient reason to incur significant
watershed planning costs.
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Conclusions

This study was conducted under the premise
that commercial ventures sales are an
acceptable instrument of wetland mitigation
policy. The following conclusionsare offered in
support of increasing the prospetis the success
of commercial credit trading.

A national policyis necessary t¢l) affirm the
support forcommercial credit market$2) describe
general principles that field officesan use to
prepare venture agreemendsd (3) assist in the
development of area-wide ruleand guidance
tailored to regional circumstances.

Flexibility in national policy and area-wide
rules and guidanceis needed toaccommodate
situation-specific conditiondaced by commercial
ventures under terms thatwill maintain the

likelihood of ecologically successful mitigation and

economic viability. Suchulesandpolicies should
establish a conceptual frameworand general

principles for designing venture agreements, and

include illustrations of alternativeays tomeet the
general requirements for success.

Quality control requirementthat apply to all
ventures,without regard toventure type,should
include performance standards,
maintenance requirementsand long-term site
protection and management. Financial assurance
against mitigation failure would also lexpected,
unless venture sitedlave a highprobability of
immediate ecological success.

Cost accounting andredit pricing practices
for publicly capitalized venturesshould account
for all project costs itthe pricing of venture credits

to assure that credit sales revenues are adequate to

secure long-term ecological success.

monitoring and

Expanded mitigatiomequirements for certain
general permits and state and local regulatory
programs wouldncrease thedemand forcredits,
and thus the prospects for ventur@ad market-
level success.Thesimplest localapproach may be

to require a small fder pemits issued under
these programs (iie-Jieu-fee mitigation). To
minimize the possible assertion that
requirement, no matter howasy it makes it to
obtainthe fill permit, is an intrusion otand use
rightsand an unnecessamegulatory burden for
limited environmentagain, the smalledills could
be xempted.  However, such programmust
incorporate consistent qualityntrol requirements
thapply to all ventures to ensure ecological
success and the appropriateness of the mitigation.

Consistent quality control requirements (and
their enforcement) fomitigation across on-site
mitigation projects and off-site credit ventures
would increase thedemand forventure credits.

The ane qualitycontrol rulesthat apply to the
authorization of credimarket ventures should also
apply to on-site mitigation efforts.

Mapping of wetland sites using low-cost
approaches that draw omxisting data sources
would helprentures assess thpotential demand
for credits in theirpotentialsales area.Review of

permitting trends analysis ofregional growth
rates would also assist venturesdétermining

credit demand.

Carefully considered, ecologically justified
deviations from sequencing(e.g., in context of
watershed plans) would provide gtea certainty
and may increase thedemand forcredits. One

initialstep could be to request that fill-permit
applicants be encouragedebulators to justify

ecologically superior alternativeavoaance,
minimization, or on-site mitigation.

a fee

how the use of venture credits might be an



ACKNOWLEDGMENTS

This reportwas prepared bPaul Scodari, Leonard
Shabman, and David Whitdarough a contract to
Virginia  Polytechnic Institute, Blacksburg,
Virginia, in conjunction withthe National Wetland
Mitigation Banking Study(hereafter referred to as
the National Study) conducted by th&.S. Army
Corps of Engineers, Instituter Water Resources
(IWR). The report was prepared under the
direction of Dr. Robert BrumbaughWR manager
of the National Study, andDr. Eugene Stakhiv,
Chief, Policy and Special Studies Division.

The First Phase Report dhe National Study
recognized that themost innovative aspects of
mitigation banking, andhe greatesbpportunity
for banking to be available to thtevery-day”
permit applicant that requires compensatory
mitigation, is inthe arena of commerciatitigation
credit supply ventures. Regulatory and resource
agency staff arebeing requested byoth the
private and public sectors to considarew ideas.
This study was designed fwrovide regulatory and
resourceagencies, as well as prospective investors,
with an understanding of regulatory influences on
the ecological and economic success of
commercial credit ventures.

IWR tasked thaeport preparers to conduct review
and evaluatehe practice of commercis@anking to

date. They were askedalso to examine how

banking has been approached in watershed-based

watlds planning. Relevant participants in the
respective commerciddanking planningefforts

and waterskedlies were interviewed. Wst of
those interviewed is presented in Appendix B.

diks are extended those who reviewed drafts
ofthis report in addition to Drs. Brumbaugh and
Stakhiv: the ld#s. Julie Metz (at IWR when she
reviewed this draf), Richard Reppert (IWR),
Dr. Fari Tabatabai (LosAngeles Corps District,
then Temporary Detail to IWR), Ms. Aimee
Dimmerman (IWRJand Mr. Tom Kelsch (U.S.
Environmental Protection Agency, Wetlands
Division). Thanks goalso to others whoeviewed
parts of the draft report, includingMdby.Lee
Plumb-Mentjes(Alaska Corps District); Mr. Ken
Scarlatié (Hackensack Meadowlands
Development Commissiongnd Ms. Jean Evoy
(Dade County Department of Environmental
Resourchanagement). Mr. Brian Chromey and
Ms. Catherine Lisle prosiiggial assistance
for the daaftt final report. Thanks are also
extended toall those listed inAppendix B who

provided information on specific programs and

ventures.

X1



BLANK PAGE

(Skip)

Xii



CHAPTER ONE.
INTRODUCTION

Wetland policies at Federal, statedlocal levels
often include the goal ofo-net-loss in wetland
acreage andunction, to be followed byet gain.
Toward thisend, thenation has sharplyreduced
the primarysource ofwetland loss—agricultural
conversions—in part through policyactions
designed to reduce tlEonomic return tdrainage
and filling (Kramerand Shabmat994). Further,
a variety of Federaand state wetlandestoration
programs have beesuthorizedand are operating
(Interagency Committee 1992). Meanwhile,
effortsbeing made to clarify thEederal regulatory
program, the Clean Watéct Section404 permit
program, as well as similarly structured state
permitting programshave helped to definéheir
purpose, scope and influence on wetland filling.

However, controversy continues to surround
wetland-fill permit programsespecially over the
standard decision procesdes the granting of fill
permits. The permitting process is, by formal
regulation, expected tofollow a logic based on
“sequencing,” where the applicaiatr a fill permit
must first show that the proposed activigs been
designed to avoid wetlands to the maximum extent.
If avoidance isnot possiblethen theminimization
of filling must beachieved. Finally, if a permit is
granted, compensation hbestoration ofdegraded
wetlands or bycreation of wetlands from uplands
to replace the unavoidable effects on wetlands is
required.  Traditionally, compensatiomas been
subject to strict prioritiesyhere thefirst option is
to make the replacemerin-site (as close as
possible to the permitted activitgnd ofthe same
kind of wetland. The in-kind, on-site, preference
is expected to reduce thelihood that specific
wetland functions will be lostwhen the
compensation site is substituted fbe filled site.
The Federal mitigation banking guidance

encourages “ecologicatense in makingn-site
versus off-site mitigation decisfons.

However, permitteedave been allowed to
coipensate inother ways whenregulators have
detemined thaton-site possibilities fowetlands
castruction or restoratioare technicallfimited.
Some permittees develop a singleff-site
comensation project to offsetvetland losses
caused by one or more of their development
projects. These off-site mitigation projects
represent a “deposit” of mitigation credade by
the applicantand the deposit is drawn down as
wetfdlsdrequiring compensatioare permitted.
This is the general understanding okiagle-user
mitigatlmamnk (Institute for Water Resources
1992, 1994a).

Apther times, the individual permit recipient has
only one small project or limitegtsources for

developing a single bsaksite. In such cases,
reglatorshaveoften allowed permittees to satisfy
their mitigation requirements Ipaying afee to a
government oon-profit conservatioragency to

be foethat agencys conservation programs.

In effect,employing either of these alternatives to

egite and in-kind compensatiorhas become an
additional, but last step, in sequencing.

Private propertyand development interests insist
on the need itmprove the efficiency of wetland
regulationarguing that the sequencing procedures

are inflexible, cumbersotead to unnecessary
costand delays inwetland permittingand result
in a rless inthe wetlandesourcé. Shabman, et

1 “Federal Guidancéor the EstablishmentUse, and

Operation of Mitigation Banks,” Federal Register Document
95-28907, Novembe28, 1995 (U.S. Government, 1995b).

2 See Shabman et al., 1994, dnsdtitute for Water
Resources, 1994a, for a review.
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al. (1994)feel that increased regulatoftexibility

can increase therotection of wetlandfunctions
and reduce the regulatory burden. Specifically,
they note that protected wetland acres often wind
up being surrounded by development that
compromises their functiorendvalues. This also
can occur ifthe compensatory wetland is required
to be near the permitted developmerior these
critics, inflexible sequencing, which keeps
wetlands acres wherthey cannot function over
time, compromises the no-net-loss goal.
Regulators at timeacknowledge these criticisms
but oftendenythat the sequencing process is as
rigid in practice as theules suggest (Thompson
1994).

On the othehand,any suggestion that sequencing
is not closelyfollowed motivates a differergroup
of programcritics. For some of them, skepticism
about sequencing flexibility ibased on a belief
that there arénsurmountable scientific barriers to
wetland restorationand creation (Roberts1993,
The Wildlife Society 1994). For others, the
skepticism is based on a lack @fust in the
regulatory process. These people feel that
regulators will not ensurthat mitigation wetlands
will be built properly, or evenbuilt at all
(Chesapeake Bay Foundation 1994).

Amid this controversy, the regulatory innovation of
commercial credit marketdias beendiscussed
with increased interest. Because mitigation of
wetland losses is requireghen apermit is issued,
commercial mitigation supply ventures have
offered to sell wetland credits (some measure of
area andunctions of wetlands restored oreated)

to permit recipients who are required to
compensatéor their projects’ effects on wetlands.

Commercial (credit) venturebave appeared in
many different institutional formsand operating
characteristics, with suppliers in both tpeblic
and private sectors. Although theteas been
gradual Federahgencysupport forsuch ventures,
in many parts of the country suckefforts are
advancing in response tocal or state initiatives.
In some casesmitigation supply ventures sell
creditsfor permits wheremitigation is not required
by Sectiond04, but is by local or state regulations.

A mitigation credit marketemerges whewone or
more ventures sell credits to one or nmumeemit
applicémtsa price established by bargaining
among selerd permit applicants. The
distinguishing feature of these markeds flse
money-for-credit transactions. Indeed, when
permittees conduesite or single-user bank
mitigationthey often hire consultants tplan and
caostructthe mitigation projects. The important
distinction between credit marketsand these
other mitigation options is thatredit market
sales also transfer responsibilitflegal and
financial liability) for mitigation failure from
permittees to credit ventures.

Regional markets for mitigation credits are
influenced timo roles of government. First,
creditmarketscould not exist inthe absence of
governmewrygulationswhich create thelemand
for wetland developmentnpes and make the

granting of permits conditional on compensatory
mitigation. Second, permit applicants seek the
lowest price credits. Therefore, unless government
regulators, nathe buyers ofmitigation credits,
impose qualigontrol on mitigation sellers, the
mitigation solehay not be ecologically success-
ful. Mitigation quality control is thus a critical
responsibility of the reguleagency. For
example, onémportanttool to assure quality is to
wérg ventures to post a financial assurance that
can be used to repair a failed mitigatiorasideto
maintain a successful site ovgShiaienan et
al. 1994).

méw regulatory challenge is to establighies
that assign clear legad financial liability for
tigration failure to credit sellers. Iseeking to
achievemitigation success through credit markets,
there aretwo levels at which successiwust be
achieved—venture levednd market level—where
sacess idefined in bothecologicand economic
terms. Atthe venture level,ecological success
meandhat a venture’s replacement wetlands
successfully reproduce ltst functions associat-
ed withthe filled wetland. Ecological success can
only be assuredtliere arerules to define the
quality of replacement wetlarziel to define
liability for failure to provide that quality.
Economicsuccessmeans that theenture’s sales
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revenues aresufficient to cover its costs of
producing credits. More specifically, economic
success requires that venturean meet their
financial objectives. Private firms might supply
mitigation credits if the prices receivedr credits

in relation to production costs offered a
competitive return to their investment. A
governmentagencymight supplymitigation credits

if the prices it receivedor credits were adequate
to recover the governmentimshcosts of produc-
ing the credits. This suggests that theuality
control rules should bapplied in such avay that
the costs obkupply arenot raised tahe point that
credit prices are pushdzeyondthat which permit
applicants would be willing to pay.

Market level succesmeans that thtotal output of
all ventures is ecologically successanid able to
meet thedemandfor credits for the area being
served, at prices that recoyaroduction costs. A
vigorous market is one in whichcompetition
among sellers is possibleCompetitioncan raise
the quality ofmitigation, force thesearchfor new
creation and restoration approaches,and offer
regulators awide array of wetland types and
locations for mitigation. Market level success
requires that qualitgontrol rulesapply uniformly
to different types of commercial ventures, to
mitigation done by commercial ventureand to
permittees who compensate on-site.

There are three different contexts within which
wetland credit venturebave beerconsidered and
rules fortheir operation imposed. Firgilans for
specific ventureshave been reviewed hyetland
regulators. Basedupon negotiationdetween the
venture proponentsand aregulatory agency, an
operating instrument, such as a formal
memorandum of understanding, specifies the
conditions undemwhich mitigation credits will be
certified for saleandthe terms under which sales
may be made. For example, an agreement may
specify theamount of a performandeond and the

A government agencymight also supply

mitigation credits if it perceives other benefits,g., an
increased tax base, from providing cost-effective
mitigation.

criteria that will be useddetiermine when the
bond may bereturned. As another example, the
agreementnay specify the area in whichredits
might be solthe agreement that establishes the
venture’s operating rules does not assure that the
credits will, in fact, be sold orthiestwill be
sold at a particular pridee demandor venture
credits is establishedndeed controlled, by
wetlanegulatorsbecause thdill-permit review
process determities demandor venture credits.
For example, ifstrict sequencing is applied to any
permitapplication, then the applicant is lddely
to seek credit®om a commercial venture. If the
scope of wetlandegulation is reduced—for
example, by changing wetldeliheations—then
the overalldemandfor fill permits and, hence, for
credits decreases.  Thereforeggulators have
cotrol over a venture’s economic success directly
whetthey certify creditsfor sale and indirectly
througthe fill-permit process that determines the
demand for mitigation credits.

Thesecond context within which wetland credit
ventures have been considered and guidance
imposedare regional and local guidance or
umble agreements. In order to assisgulators
who write rules forindividual ventures, some
“political” jurisdictionshave written regional
(ara-wide) rules or guidelines tagovern the
preparation of individual venture agreements
within the geographic area covered by the
jurisdiction. Such guidance hakeen established
by some individual statés their wetland
regulatory programend bycertain Corps districts
for permits under Sectid®4. OnMarch 6,1995,
the Federal government issued draft national
guidance for mitigation banking, acknowledging
commercial vent(lleS. Governmentl995a).
The guidance was finalized on November 28,
1995. Inthose cases where area-widdes have
bepumt in place byCorps districts, it would be
expected that thereld be a conformance of
thosarea-wide rules tdhe final guidance. In
areas where there are no area-wideles,
individual venture agreements might refer to the
national guidance orthe necessarncontent of
individual venture agreements. However, it is
worth emphasizing that area-wideules are
expected tooffer only general standarder what
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needs to beconsidered in a venture-specific “every day” permit applicant that requires

agreement.  Individual venture agreements can compensaitigation, involved commercial

then be tailored to site-specific circumstances. credit tradinghis study wasconducted to
address theissues associated witthe concept.

A third approach to setting guidance rles for The study objectives were as follows:

commercial ventures is the watershed-based

wetlands resourcelan. In general, watershed- 1. Describe themand andcost conditions

based plans view wetlands in ttegtal landscape, necessafpr achieving ventureand market

and are to reconcileand relate development level mitigation success.

pressures to both regulatognd non-regulatory

strategies for wetlands management. The 2. [@®p a taxonomywhich illustrates the

boundaries of watershed-based plamsy roughly different possibleéypes ofcredit ventures, and

conform to adrainage areahut the boundaries of to reviewand evaluate the operating

local or regional political jurisdictionsusually agreements developedfor and existing

describe the watershed plan area. Within the experiences with operatidgproposed

planning boundanfor the watershed, guidance is credit ventures in order to:

established to govern tlaperation of commercial

ventures. In these cases, the guidance is derived a) determine how alternative  venture

and related to the wetlands circumstances in the ovigions may influence the prospect for

watershed as &irst consideration. lthe water- venture level mitigation success, and

shed falls under a jurisdiction witirea-wide guid-

ance, then the watershegnture wouldneed to b) determinbow prospectfor success may

meetthose criteria. In a watershed-baggahning dffer across alternative venturgpes,

context, guidance governing credit ventures is including private, publid, fee-based

established with the expressed interest of serving ventures.

the purposes of the wetlangk&n. Thismay mean,

for example, that ventures are expected to provide 3. Reamlevaluate existing area-wideles

a certain wetlandype or be in aertainlocation. governing theoperation of commercial credit

It also means that venturetay havemore certain ventures in order to:

demandfor their credits, if the watershed-based

plan specifically addresses the ventuutes and a) dermine how existing area-wideules

rules governing thessuing of fill permits. In fact, may influence ventuend market level

the explicit attention in watershed-basgldns to mitigation success,

both venture agreements amd procedures for

issuing fill permits is what distinguishes b) determine whether the existing area-wide

watershed-based plansom individual venture rulesmay have different influences on

agreements and area-wide rules. private, public, and fee-based ventures.

4, Review and evaluate watershed-based

Study Objectives wetlandsresourceplanningefforts intended to
support ventureand market-level mitigation

This reportwas prepared as part of tiNational swcecess inorder to determine theontribution

Wetland Mitigation Banking Study (hereafter of planning to commercial credit trading.

referred to as thiBlationalWMB Study) conducted

by the U.SArmy Corps of Engineers Institute for

Water ResourceqIWR). The First Phase Report Study Approach

(IWR 1994a)recognized that thenost innovative

aspects of mitigatiorbanking, andthe greatest The economiand regulatory requirements for
opportunity for banking to be available to the ventuaad market level success were developed
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in general terms in previous reporprepared for
the NationalWMB Study (Shabman eatl. 1994).
This report refinesand expandsthat analytical
framework and uses it to reviewcasestudies of
operating ventures, proposed ventures, existing
area-widerulesgoverning commercial credit sales,
and watershed plansThe review of casestudies
was completed in the summer 1994. It should
be recognized that th&atusand circumstances of
many of the reviewed venturesay have changed
since that time.The study framework is presented
in Chapter 2. Thérst part of Chapter 2 describes
the operation of a mitigation credit market using an
economicdemand and supplyamework. Chapter

2 concludes with a list of factors that are
determinants of mitigation success, organized
around the demand and supply framework
developed earlier in the chapter.

Chapter 3 revievemd evaluates the experiences
of @erating ventures. (Appendices @d B
providdlists of the literature reviewed and the
persons interviewedespectively, inconnection
with the verdsestudies.) In order to organize
that discussion, a taxonomy of commercial credit
ventures is used tolassify the commercial
venturessed as casstudies. Chapter 4 reviews
and evaluates area-wideules now inplace and
Cipter 5 reviews watershed-based wetlands
mece planning experiences whemupport of
commercial ventures was a planpingose.
Chapter 6 summdhieefindings of the case
study evaluationhesefindings are intended to
assist Fedmrdinon-Federal wetlandnanagers
in promulgating rules that will secure the
ecologicallyand economically successful opera-
tion of commercial credit ventures.
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CHAPTER TWO.
VENTURE AND
MARKET LEVEL SUCCESS

Venture and Market Success: A Conceptual
Overview

The ventureand market level economics of a
commercial mitigation credit tradingystem are
graphically depicted ifrigure 1. Panel” depicts
the complete markéor wetland mitigation credits,
where a market is defined as thelationship
between the demarahd supply ofcredits in some
geographical areaThe demandide of the market

is made up of the consumers of wetland credits,
the permittees. The demandor credits () is a
downward-sloping curve showing that there is a
negative relationship between the price and
guantity of credits demanded: the higher the price
of credits, the less that consumers are willing to
buy. Thesupply-side of the market is made up of
the sellers of wetland mitigation credits, the
commercial mitigation credit venture3he supply

of credits (S ) is an upward-sloping curve showing
that there is a positive relationship between the
price andquantity of credits offeredor sale. In
other wordsthe higher the price of credits (i.e., the
more they cartharge theconsumer), the greater is
the willingness of ventures to supply credits. The
ventures of coursevant to charge a high price,

whereas the consumers wantgday alow price.
As long as demanders ardglling to pay aprice
greater than theost tosupply creditsmore credits
will be produced. At some point permittees’
willingness topay for credits isjust equal to the
cost of supplying them. The price thatwill be
chhged isthat price where the quantity of credits
@manded are equal to the quantity of credits
supplied.This occurs atthe intersection of the
two curves.

The intersection of theseo curvescanoccur at
different price levels due to shifts in either credit
emdnd orsupply. The demandfor venture
tigation credits is a functionof: overall
development pressure, the redaiire from
depment on wetlands compared to uplands, the
expectation of receiving a wedlewelopment
permit, thecosts of mitigation undertaken by the
permittees relative to thattliempurchase of
twen credits, and regulatory permission to
deviate fronthe sequencing requirements to use
site mitigation. For example, if therelative
tuen fromdeveloping wetlands wdsw this year,
themai®l curve would shift to the left,
representing a decrease in demaa) given
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Figure 1. Venture Level and Market Relationships for Commercial Credit Supply
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credit price, as shown by {D ).

Credit supply is afunction of the costs that
ventures incurwhen producing credits. These
costs include some&ash outlays such as: the
hiring of wetlandgestoration or creation experts to
develop plans; hiring the legal servicessecure
permitsand approvals; acquirindgand; undertaking
construction to create or restorenecessary
hydrology, soils and vegetation; monitoring and
maintaining a venture site over timadposting a
financial assurance bond. Casbsts from the
assurance bond deriieom portions ofthe bond
not being returned, or repaiosts incurred to earn
the return of thdull bondamount inthe event of
site failure.

Costs mayalso includecharges that araot cash
outlays,but arefinancial opportunitycostsof the
venture. Consider theosts of amitigation
successassurancebond. Theopportunity cost of
a performance bondiould bethe interesttharges
on the castvalue of the bondintil its reimburse-
ment by the regulatorggency(once the site has
been certified as successful)The magnitude of
this opportunity cost igdetermined by the delay
from the timecashcostsare incurreduntil sales
are made, andhether the bond is returned with or
without accrued interest.

Subtleties in definingosts arise fronthe use of
inputs thatare donatedo, or already owned by,
the credit venture, buvhich cannot be sold. For
example, if land is donated by amntity
unconnected to the venturand this donation is
contingentupon its use focredit production (i.e.,
it cannot be sold or usddr another purpose), then
its use for this purpose would entail no
opportunity costs tthe credit supplier. If the land
is owned by the venture before the ventbegins

a wetland creation arestorationandthat land has
a re-sale (salvage) value, then tlfatgone sales
value is a financial opportunity cost. However, the
opportunity costs ofands orother inputs already
owned by credit suppliers, buthich cannot be
sold, are amostthe value of the foregone services
they could have provided in their next best
alternative uses.

Government ventures might laisés that they
already own butwhich are dedicated twildlife
habitat, biologicaliversity, and other compatible
usedor credit production. When such lands are
required to beld in public trust inperpetuity,
artle servicesthey provide would not be
foregone if thdands were employed in credit
productionthen their use for credit production
would entail no opportunity costs to credit
suppliers.

The costs that an individual ventia®es when
increasing the supply of creditsahoffer for sale
adepicted by a marginalost curve. The market
supply curve is theum of the marginakost
curves for alfentures in the relevant market atea.
Regulatory rules affect venture cosiadtherefore
market supply, by establishingitigation design
and performance standards, monitoring and
maintenance requirementxst liability for project
failureandprovisions for long-term site ownership
and management (Shabman et al. 1994).

Insignificademandfor credits may result from
the regulatory rulesFor example,limiting the
amount ofland regulated as wetlandgould limit
demandfor mitigation credits. Also, higtcosts of
producing credity result from the regulatory
rules-or example rules that prohibit credit sales
for extended periods of time after wetlands
retoration may result in significant interest
charges on investegbital. The possibility of no
market tradingillastrated in panel “a”, where
low denand (D) and higktostsupply curves (S)
designated by dashdihes do not intersect at a
positive quantity.

Rels “b” and “c” are “representative” of the
numerous ventures thahight contribute to the
market supply. Given,D, thegentures face a

4 1f there wereonly one venture, thenarginalcost

curve for thatsupplier would be the market supply
curve; however, themonopoly position ofthe supplier
means that imight set prices abovethe equilibrium
price  shown. Thispossibility, while a realistione,
need not be developed toillustrate the market's
operation.
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credit price of R .Themarginal cost of producing
additional creditsfor each venture is shown in
eachpanel. Theventurescan maximize neteturns

in the short run by producing, gnd g, credits, at
price P.2 Also depicted in panéls’ and “c” are
the averagecost (AC) curvesfor the ventures.
AC, lies below A¢. Therefore, ventufb” earns

a net return (price abovaveragecost) that is
greater thanhat earned by venture “c'This diff-
erence in neteturn may beattributed to a unique
skill (restoration expertise) or assgiality (loca-
tion of mitigationland) that is owned by a venture
and thatcan not be replicated by others. The
economic ternfor thereturn to these unique assets
is economic “rent.” In this depiction, thtal
market is supplied by ventures with these different
cost structures, but sonventures willearn higher
net returnghanothers. Note that athe ventures
expect to recover “commercial” costs of
production at the price P .

Commercial costsare thecosts thatthe venture
deemsrelevant to the attainment afs financial
objective.  Specifically, the processeeded to
maximize profit,earncosts plus a small mark-up,
or to break-even can only henderstood by first
defining the venture’s commercial costs of
producing credits. Commercial costge not
necessarily comparable across different ventures,
but are specific to the circumstancespatfticular
ventures. For example, a government venture may
not assign aost tothe venture manager's time if
that manager is paiffom general tax revenues.
That the manager isot providing other public
services with that time, or that the managewuld
not be on the payroll at all if there were no ven-
ture, may not be considered relevant to estimating
commercial cost.Such a possibilityvould not be

a factor in a private venture, because the salary of
the managementvould likely be tied to the
venture’'s cost. For both private and public
ventures, donated inputs are unlikely to be
considered a commercial costtifey cannot be
dedicated to an alternative use.When an

® This follows the decision rule toset price equal to
marginal cost to maximize net returns.

altemtive usefor donated inputs is possible,
some venturegy choose tacount them as a
financial opportunity cost and others may? not.

® While the judgement of the managers of the
venture will be adeterminant of what counts as a
commercial costthe accountingpracticesemployed
also ardikely to determine whether commercial costs
will  include all or only some of thecash and
opportunitycosts. In fact, publiwentures have been
more likely to employash accountingractices. Their
private competitors will more likelgmployaccrual
accounting. The advantages of atcrualaccounting
system arebeing increasingly recognized Hgcal
government accountingxperts, although legal and
institutional barriersstand inthe way of a transition
(Henke 1988, pp. 91-117).

In cash accounting, expensa subtracted and
receiptsare added as they occur. The account balances
at any timereflect acurrent cash position. Accrual
accouting systems reflect the long-term financial status
of the entity by including futuréabilities and assets.
The accruabccountalance aanytime may bequite
different from thecash balanceFor instance, on the
liabilities side,unpaid expensdike depreciation and
future commitments tsalariesand wages or capital
investmentsmight not appear oncash accounting
systems. Capitalexpendituresppear ircashsystems
generally as the cost incurred in the year purchased. On
the asset side, uncollected or anticipateduture
revenues andccruedbut notreceived interest income
would appear in accrual, but not cash accounts.

State andocal governments commonlgmploy
cash accountingbecause it is simpler tonderstand
and, because theash balance isften thesubject of
public concern, it reflects actual cash &and.
Advantages of an accrual system are more evident when
unpaid bills (future liabilities) or uncollected revenues
(future sales) arssignificant to the economic condition
ofthe venture. Therefore, accrual accounting would be
used by a private entity seeking to price credits in a way
thatassures a competitive return—relative to the other
business opportunities itmay undertake—from its
participation in commercial mitigation credit ventures.

Two implications for commerciaredit ventures
follow from these differences iaccounting systems.
First, a focus in cashccounting systems on the cash
balance discouragesounting thesalvage value of
donated or owned assets or forgone interest on invested
capital as commercial cost. Since public entities are

(continued...)
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With the possibility of different commercialost
structures immind, re-interpret panel$%” and “c”.

In this re-interpretation, thkow averageunit cost
ventures in panelb” might be the government
ventures that consider neither landneanagement
as commercial production costs. Pdiwél shows
private ventures that purchase or lease land for
restoration sitesand that mustpay awage to its
managerswill face higher commerciatost. As
long as the government ventusedl acceptreturns
above cost, then the market price stays at P and
the government ventures in pardd” earn an
economic rent for the advantages of land
ownership and having managers othe public
payroll. The private ventures in panét” earn
returns equal to commercial costmd between
private and public ventures the marketemand at
the market price is met.

Now suppose that the government venthes a
break-evenfinancial objective. By seeking to
recover onlyits commercial costs, it prices its

®(...continued)
most likely to useash accounting, theway compute
commercial costs exclusive dhese items.  And
because privateenturesare much more likely to have
an accruahccounting systentheyare likely to charge
higher prices for credits to cover these costs.

Second, cash systentkat have abreak-even
financial objective discouraghe creation of surplus
cash reservefor possiblefuture liabilities, such as
would be covered by mitigation success assurance
fund. If cash
reserves buildip, the venture isubject tathe charge
that it is exacting toanuch frompermit applicants.
While cash accounting does not prohibit the creation of
a set-asidéor futureliabilities, the philosophy behind
cash accounts i#ot supportive of the idea. Conversely,
an accruatystem will direct attention to possible future
liabilities as acostdeterminant. The point isot that
accrual is necessarily a “bettesitcounting system.
However, an essentiakquirement toincrease the
likelihood of attaining ecological success in mitigation
is that there be a financial capability to repair or replace
failed mitigation sites. If costs to cover expected future
failures arenot setaside, then credits will bander
priced.

credits according to its commercial cost of
production, at PAC . Irthis case, no rents are
emed by the governmerdind the demand for
credits will firstbe metfrom the ventures ipanel
“b". Ifventures like b do nagxpandproduction
beyond gthen the rest of the credisll be sold
by venturesclikat the higher price P ; ven-

tures like “cstill will be economically successful.
Altenatively, there is the possibility the
goverment can develomore ventures with a cost
structureidentical to venturé’b” and that these
wll meet the rest of the markéémand at g@rice

PAC . In that case, whmwle marketwill be
served by the government ventueew the private
ventures like panefc” will not be economically
viable.

The environmental managempnotpose of
commercial credit sales is to assure ¢oelogical
success ofmitigation. The previous discussion
ilustrates thatthe marketwill be dominated by

ventur€k) that have cost advantages(2) that
have accounting perspectives and/or make
accounting judgements that dot consider certain
expenses to beosts, and/or(3) that have a
financial goal othethan to maximize neteturns.

If these three factordrave noinfluence on the
ecological success of the venture, then there is no
basis for the regulatory process to favor one
venture over another. On the othHwnd, if the
advantage arises because one venture is not
offering the same assurance exfological success
as others (foexample, no financial assurancest

has beenincluded in the commercialcost
structure),then the regulatory process might want
to consider this factor in determining the
conditions for use(debiting) of the venture by
permit applicants.

Determinants of Ecological and Economic
Success Through Mitigation Credit Markets

Commercial ventures are ecologicakyccessful
when the creditshey sell result inwetland acres
and functions thateplace thosdost from the fill
permits they serve. Commercial ventures are
economically successfuvhentheir sales revenues

10
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are sufficient to meethe financial objectives of
the venture. Increasing thepportunity for
ecological and economic success requires
regulations that facilitatthe emergence dfscally
sound credit ventures. Even where there is a
strong potentialdemand for credits, regulatory
rules should encouragmarket entry by avoiding
actions which reduce thdemandfor credits or
increase production costébove what is needed to
secure ecological success. Factors contributing to
ecological and economic success, as determined
by the rulesgoverning theoperation of ventures,
are described in this sub-section, organized by the
conceptual demand and supply perspective.

Factors Influencing the SuppandCost of Credits

Quality Controt Regulator concerns about
commercial credit ventures generalbcus on the
risk of mitigation failure since the salanduse of
credits transfers responsibilifgr failure from the
permittee to the venture. To address these
concerns, regulators could impose a set of
interrelated  venture rules toincrease the
probability of ecological success. More detailed
review and analysis othese rules, aapplied to
private credit venturesscan befound in Shabman
et al. (1994).

To begin, therules for aspecific venture must
include a clear statement of thexpected
performance standards, that is, a definition of
succes<riteria.  Criteriaare needed tdetermine
when a venturs mitigation parcel is failing and
has failed. Thesemight include scheduler the
achievement of wetlandlefinition criteria, and
vegetation goals relating ttype, abundance, and
persistence. These criteria should also provide
some leeway toaccount for less-than-extreme
natural events which may cause replacement
wetlands to evolve along a somewhat different
path tharoriginally plannedput one thaheverthe-

"The use of venture credits by a permittee must be
approved by the regulator; the actual purchase of credits
by a permittee fromhe credit venture is a business
transfer (i.e., monetary transaction) and not a regulatory
matter.

less provides desired wetldogictions and
values. In the agreement that establishes the
venture,ntfeans of measuring the success of the
venture as well athe success criterighould be
clearly spelled out.

The various qualitgontrols that will benecessary
for assuring success will include in some
combinations:  monitoring and  short-term
nter@nce, long-term site protection and
management, time of permitted debits, and
requiremeritg financial assurances thaan be
used to fapaies. However, rules that ad-
dress fibesenatters impose costs dhe ven-
ture and if thesecostsare significant, permittees
may be unwilling topay a price for the credits
which covers commercial costs. Of particular im-
portance in terms of program efficiency is whether
the combination of ruleare redundant (or
duplicative)adding to unnecessargosts. Of
coursethe treatment of theseosts by different
types of venmayatetermine whether the credit
prices will in facttbe high” for the permittees.

Monitoring and Maintenance: Credit ventures
should be required toonitor and report on the
pogress of mitigation sites toward successful
wdand creation or restoratiofas determined by
the performance standards) on set schedules, and
to correct uncovered deficienciég monitoring
periodshould be limited to a reasonable time
frame, however (e.g.ydams oruntil success

criterichave beermmet). The costs of monitoring

and aintenancewould be borne by the venture
and incorporated intbe cost structure used to set
credit prices.

Long-term Site Protectionand Management:
Retators should requirenechanisms to ensure
that venturgtigation sites retain their wetland

status inperpetuity? and receive active long-term

8 There are cases wherbankedwetlands

compensate for wetland losses of a more-or-less known
duration, e.g., Fina LaTerre Mitigation Bank, where the
wetlands disturbed are not expected to survive 80 years
in anyevent (IWR1994a). Forthese instancefng-

(continued...)
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management if necessary. This can be
accomplished using a several possible contract
provisions. The ability to sell the sit€or a non-
wetland use might be restricted by requiring a plan
to transfer the site to public ownership sgme
conservationentity through permanent easements
and deedrestrictions.  Also, contractsnight
require ventures to establish some form of
endowment with the interest dedicated to perpetual
management.The endowment might bput under

the control of a resourcagency ornon-profit
conservation groupvhich may also have received
title to the restored or created wetlan@he cost

of the endowmentwould be included in the
commercial cost of the venture.

Timing of Credit Marketability: One means to
assure that a credit venture achievegigation
success is tonot allow credit sales until the
replacement wetland is certifieduccessful in
accord with the performance standards. If the
calculation of commercial costs byhe venture
includes interest charges on invested funds (i.e.,
opportunity costs oinvested capital) then this rule
would dramatically increaseproduction costs.
Private suppliers, who willikely include such
charges, have strong preferencéor selling cre-
dits as early apossible relative to thactual pro-
vision of replacement wetlands 8@y donot need

to tie-up large amounts afioneyfor extended time
without anycashflow from credit sales. If early
credit sales are allowed (defined as sales before
the site is certified successfuthen other venture
rules toestablish cost liabilityfor failure assume
more importance.

Cost Liability for Failure: Early credit sales may
be warranted wherventure rules allocate cost
liability for failure. Under suchrules,the venture
would be responsiblefor correcting any detected
deficiencies in the site with respect to success
criteria. However, it is important that tlaenount

(...continued)
term management is specified according to the expected
duration of loss.

of diability for failure risk imposed on any
particular venture reflect reafaiicre
probabilitiesand repair costdfor that case. Fac-
tors to beconsidered in estimatinfailure proba-
bility and repair costfor any particular mitigation
phaselude various site-specific factorg.g.,
location inthe watershedmitigation method em-
ployed) as wethasstringency of venturaules
which establish quadiols. Inthe extreme,
bank circumstancemd the rules it mustfollow
might be so stringersind favorablefor mitigation
succedbat financial assurance or othi@bility
rulesbecome unnecessary. A numberogptions
are available to regulatdes ensuring that ven-
turkze cost liability for non-performance with
contract requirementsTheseinclude surety bonds
and equivalent financial assurance mechanisms.

Cost Accounting and Credit Pricing  The

definition of commercial cost will differ tgpe of
ventumd by the judgement of the venture

managers. Whilenitay not be possible to assure

common accounting practices across ventures, the

cost accounting practieegployed by public
credit ventures should nescape regulatory
oversight. Of course, this does motan that
public ventures shouddivaysset prices as high as
corparable private ventures in the same area.
Due to particular circumstances, a putdedit
venturenay realize certain efficiencies dower
failure risk costsFor example, some ventures
nEgftty cost advantages due to these of

publidands for credit productionwhich entalil
little or no opportunity cost. lthis were thecase,
then such advantagesould justify accepting
lower credit prices.

Cost Estimation: Because public entities do not
facdhe same competitive pressures and
constraints as the private sedioey are more
likely to miscalculate costs. Also, unlike the case
for private ventures, inaccasiteaccounting
and credit pricing by public credit suppliemild
have seriougonsequencefor ecologicalsuccess
if the pricesfor credits are inadequate to cover
restoration costgharged, or if reserves to repair
failed sites are inadequate. Consequently, it may
be desirabldor public credit ventures to employ

12
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careful cost accountingnd auditing procedures
and to provide financial assurance against possible
mitigation failure.

Financial Objective: Not all venturescan be
expected to pursuthe same financiabbjectives.

If a public venture is limited to break-evergoal,
then they willdrive the market price (at least for
initial credits) down to their commercial cost of
production. This price may not be adequate to
support private ventures. If the public venture
adopts a cost-plus onet revenue maximizing
objective, then thesurplus over costsnight be
used to heldinance a broader plan toestore a
watershed.  Given that fundinfpr watershed
restoration plans is commonly a problem, this
financial objective for government commercial
credit ventures may be attractive.

Factors Influencing the Demand for Credits

Market Type The potential marketdemand for
commercially produced mitigation credits is
derived from the demandfor wetland discharge
permits,the granting of which ieften conditional
upon compensatory mitigation. The Federal
Section404 permit program, as well asanystate
and local programs, requires mitigatifom wetland
fill permits that are issued. Differebtpes of
permits,  mandating different  mitigation
requirements, can be issued within any one
regulatory programFor example, the Section 404
permit program issuegeneral” permitfor certain
classes of wetlandills which are deemed to
present minimal adverse effects (individually or
cumulatively), as well as “individual” permits for
development activities that entail more significant
wetland impacts. Somewhat differemtitigation
requirements are specifiefbr thesetwo permit
classes.

The existence of several differegpes ofwetland
discharge permits means that there are a number of
potential sub-marketkor compensatorymitigation

that could beservedthrough commercial credit
ventures. The more of these sub-markets that
regulators allow to bserviced by credit ventures,
the greatewould bethe prospector venture level

succeglsy increasing the potentiatliemand for
creditsyahe venture) as well as markevel
succesfby increasing the possibility thaultiple
credit ventures could co-exist in sommarket
area).

At least three potential sub-markets for
commercial credigm be identified. One is
individudlD4 permits, which are subject to the
“mitigatiosequencing”rules as clarified by a

1990 Memorandum of Agreement (MOA) between
the Department of Arny andthe US EPA (US

EPAandArmy 1990). The mitigation sequencing

rules requirapplicantsfor individual permits to

first take all practicable steps to avoid and
minimize wetland impacts at the disckidemge

Once these stepshave been taken,permit
applicants are then required to provide

compensatory mitigation for any remaining
impacts. Thel990 MOA specifies a regulatory
preference for on-site mitigation (adjacent or
conguous tothefill site) in the case of individual
permits.

A second potential sub-market commercial
credits involves gener&D4 permits, particularly
Nationwide Permit No. 26 (Nationwi@é) which
authorizes activities involvinghe discharge of
dredge ofill material into 10 acres or less of
isobted waters or headwater streams. The
mitigation sequencingrules (and thus the 1990
MOA) do not pertain to nationwid@ermits; they
are instead governed by separategulations
promulgated 1891. Theserules state that for
nationwide permits “...discharggredge or fill
materiatust be minimized oravoided to the
extent practicable at the project site, unless the
District Engineer has approved a ngpensation
mitigation plan for the specific regulated activity”
(56 Fed. RegP132;November22, 1991). Thus,
unlike the case for individual permits, a
Nationwide 26 permit applicamay or maynot be
quired to provide compensatory mitigation for
residualimpacts at the discharge site. In the case
of nationwide permits, this decision is left to the
jedwent of the distriategulator in consideration
of the other measures that the pmpplitant
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proposes to take in order to minimize wetland
impacts.

Unlike the 1990 MOA directives for individual
permits, the nationwide permitiles do not state a
preferencefor on-site mitigation. Omhe contrary,
recognizing that on-site mitigation is often
impractical or environmentally undesirable for
relatively minor wetlandfills, the rules state that
“[tlo the extent appropriate, permittestiould
consider mitigationbanking andother forms of
mitigation, including contributions tevetlandtrust
funds...” (56 Fed. Reg.59132; November 22,
1991).

A third potential sub-markefor commercial cre-
dits involves wetland impacts that falltside 404
jurisdiction or mitigation requirements, but that
must be compensatefbr under state or local
permit programs. For example, Nationwide 26
permits involving less than one acre ameempt
from mitigation requirements undethe 404
program. But many states and counties have
enacted lawsand ordinances requiring no-net-loss
of wetlands in theijurisdictions,and toward that
end require their regulatory programs to secure
compensatory mitigatiofior wetland impacts that
are not subject to mitigation requirementisder
the 404program. And because on-sitenitigation

is often impractical or infeasibléor such minor
wetland impacts, a number of such statellocal
permit programs allowapplicants for permits
involving minor impacts to satisfy themnitigation
requirements throughayment of amitigation fee.

As will be discussed in the next chapteome
state and local permit programs use collected fee
revenues to produce off-site mitigation lerge
blocks. Other stateand county permit programs
collect andhold mitigation fees irtrust for the
intendedfuture provision of mitigation through the
development of public ventures, or the purchase of
credits from private credit ventures once they
become established in these jurisdictions.

As the above discussion suggests, Fedestake
and local permit programgresently view permits
involving relatively minor wetland impacts as the
primary market for commercially produced

mitigation credits. Theseinclude thetwo sub-
markets associated with gend@l pemits that
carry mitigation requirements as well as wetland
impacts notcoveredby, or that escapenitigation
requirements undée 404 program. Indeed,
many of the operating credit ventures surveyed for
thistudy indicate thathey view their primary
market as involving Nationwidearb other

permits involvingrelatively minor wetlands
impacts.
The recent emergence of commercial credit

ventres toserve these sub-markets suggests that
thesdypes ofrelatively minor permit impacts are
common enough to support commercial credit
trading imanyareas of the country. #hould be
reognized, however, that limiting credit ventures
to mingetland impactavould cap the pantial

demand for credits in any market area, thus

limiting the scoper venture leveland market
level mitigation success.

Seice Area  Another factor thatbears on the
potenti@mandfor commercial credits involves
thallowable geographical service (sales) area for
credit venturBased on ecological factors,
redators generally feel that credit ventures
should be located as close as possible to the per-

mtted wetland impactsthey serve. As with
restrictions othe types ofpermit impacts served,
limiting the service aredor credit saleswould
limit thedemandfor credits fromany one credit
supplier,and reduce the prospect thaumerous
suppliers couldompetefor business in the same
market area. This, iturn, wouldreduce thepros-

pixtventure leveland market levelmitigation
success.

Onepproach to reconciling these ecological and
economic consideratiangght be to avoid
nifefi service areador credit ventures too
narrowly aidvance. For example, general

standards might be developed which provide for

exceptions on a case-by-case bagigen there is
no other viable mitigation option or any compelling

edagical basisfor limiting the reach of credit
sales. Furtgeneral standards might define

different service ardas different sub-markets.
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For example, from both an ecological and
economic perspective, it might make sense to
define larger geographical service ardas very
minor impacts such as those involving Nationwide
26 permits involving less than one acre.

Regulatory  Consistency for All  Mitigation
Options The 1990 MOA governing individual
404 permits specifies a regulatory preference for
on-site mitigationbased on the desire tetain
wetland functions lost ahe site affected by the
fill activity. However, it is increasingly recognized
that the opportunity to successfully replace certain
important wetland functions, such asvildlife
habitat and general life support, may often be
improved by conducting mitigatioaway from the
fill site. This suggests that if theegulatory
preferencefor on-site mitigation isapplied in an
inflexible manner,opportunities to obtain more
environmentally desirable mitigatidor impacts to
these wetlandfunctions may be foregone. The
Joint Memorandum to the Fieldrom the
Department ofArmy and EnvironmentalProtection
Agency (US EPA and U®epartment of the Army
1993) and the Federal Mitigation Banking
Guidance (U.S. Governmeri995b) indicate an
increasing support for flexibility and use of
“ecological” sense in making this determination.

As regulatorsgain more experience irspotting
situations inwhich on-site mitigation is not the
most environmentally desirableption, and if
initial experiments with credit markets prove
successful atreplacing lost wetland functions,
regulators might in the future give permit
applicants more flexibility in the choice of
mitigation options. This could increase the
potential marketdemandfor commercial credits,
and with it the prospedbor ventureand market
level mitigation success.

However, if permit applicanése given greater
choicemitigation options, their willingness to
choosethe credit market alternative might be
limitethé regulatory process doest hold on-
sifer other project-specific) mitigation to
comparable standards as those applied to
commercial credit ventures. This consistency
issue involveswo components—thelevel of
gualitgpntrols imposed on compensatory
mitigation, and the level of mitigation required.

Historically, timposition and enforcement of
liyuaontrols for on-site mitigatiorhas often
beenlax, due largely tdimited resources available
to regulators. Indeed, it is these institutional
problemswvhich in parthave promoted interest in
commercial creditmarkets.  Holding venture
migation to ahigher level of qualitycontrols may
lessen thecost advantage typicallycharacteristic
of venture mitigation (versus individuah-site
migation). Thus thécheaper’optionmay be on-
site,eventhough itmay have agreaterlikelihood
of failure. This would lessen the demand for
creditsand with it the prospectsfor the
widespread emergencand success of credit

markets.

Similarly, if permit applicants were required to
provide a greater level ofmnitigation if their
mitigation was provided by the credit market

alternative verstie on-site option, thiscould
also Imit the demandor commercial credits. In

principle, thitigation replacemenplan for any
permit applicant should be determined by
rgulatorsbased only on what irequired tofully

compensée the unavoidable wetland impacts
of the permitted discharge (i.e., independent of
how the permittee chose to provide it). However,
as M be discussed in the next chapter, sostete

regulatory programsdegign appear to create a
double standard with respect tonitigation
requirements provided through commercial credit
ventures.
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CHAPTER THREE.
REVIEW AND EVALUATION OF

COMMERCIAL CREDIT VENTURES

This chapter provideg1l) an overview of the
approximately 30 operatingand prospective
commercial credit ventures surveyked this study

in 1994 and (2) an evaluation othe subset of
those ventures that were in operation at that time.
The overview of credit ventures istructured
around a taxonomy of venturéypes. The
evaluation ofoperating ventures focuses on the
qguality control and other provisions of their
respective operating agreements, as well as the
actual experience to date with these ventures.
These factorare evaluated against tieenditions
necessary for venture-level mitigation success
developed in Chapter 2.

It should be noted thahe history of commercial
credit trading is limited, with thérst such venture,
the Millhaven (WET, Inc.) Bank inGeorgia,
permitted by the Corps iDecemberl992 (IWR
1994a). Publicommercial ventures, two of which
were constructed in the980s, have alonger
operating history (Brumbaugh 1995).

The credit ventures reviewed in this chapter were
surveyed insummer1994. InJuly 1995, WR
conducted a more extensigarvey of commercial
ventures, which indicated that tistatusand form

of some of the ventureBave changed since this
reportwas prepared. Aeport presentinghe 1995
survey findings is in preparation.

Commercial Credit Ventures: A Taxonomy

Commercial credit venturegenerally have been
grouped into two broad types: commercial
mitigation banks and in-lieu fee systems.
Commercial banks have been defined #arge-

° Many reference documents were reviewed and people
interviewed for this study. SeeAppendix Afor a list of
reference documents examine®@eeAppendix Bfor a list
of those interviewed.

scale, off-site mitigation ventureswhich credits
are at least in part createddmance otredit sales
to permittees. Fegystems(also sometimes called
“mitigation  trusts”) have been defined as
angements in which certain permittees are
charged fees inlieu of direct provision of
compensatoryitigation on-site or at a singleser
itigation bank. Fee revenues are accumulated in
a dedicated fund thatintended to be spent at
sduteire date for large-scale wetlands
replacement (Apogee R&S€adhVR 1994a).

Commercial mitigatiamks areoften assumed to
be synonymous with the fewso-called
“entrepreneurial’banksthat have beerestablished
in recentears by profit-oriented private sector
fms. In practice, however, commercial ventures
have beenestablished or proposed by public as
well as private (includingnot-for-profit) entities,
and jint efforts between the publiand private
sector. Similarly, fesystems areften assumed to
be publicly sponsored somtg regulators can
authorizethe payment ofnitigation fees inlieu of
"dwtual mitigation. However, in some fee
systems,the required feepayments are made
directly to privateentiies who satisfy the
mitigation requirements of permittees according to
standards imposed by regulators.

In effect, the classification
distinguishes commercidbanks from fee systems
accading to the time when the replacement
wetlands are created relative to the time at which
the wetland lossesre permittedand credits are

sold (fees chargdsiiit the timing of replacement
activities assumes th&dvanced mitigation’can

be precisely defined. Teome, advanced
nitigation means therovision of fully functioning
wetlands before credit sales are allowed, or
perhaps before a permit is issuddut very few (if
any) of the many off-site mitigation systems,
including “single-user” mitigatiorbanks, have met
this standard(IWR 1994a). Inpractice, there is
substantial variation in the timing ohitigation
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work (as well asthe maturation ofreplacement
wetlands provided) relative to the time at which
credits aresold or fill permits issued. More
importantly for this report and the National
Wetland Mitigation Banking Study, &lassification

or understanding based aomitigation timing does
little to illustrate the range ofinstitutional and
operating characteristics of commercial credit
ventures, or facilitate evaluation of their possible
effect on ventureand market level mitigation
success.

This report adopts a taxonomfor commercial
credit ventures that contributes to a better
understanding of venturand market level success
(see Tablel). It uses twovariables as classifiers:
(1) financial objective, and (2) source of
commercial capital. Generally, tHermer refers
to the economic goals of credit ventusd the
latter describes the origins of thesources (cash
and physicalinputs) used to initiatend maintain
credit production.

Financial Objective as a Classifier

The financial objective classifier relates to how
credit ventures price credits relative to their
accounting definition of commercial cost of
production (Chapter 2 includes arextended
discussion of commercial cost). Commercial costs
may not bedefined in the sameway across
commercial ventures. And a supplier need not
charge the same price tall credit purchasers.
Price can beset in terms of market conditions and
the demanders’ circumstances (alternasoarces
for mitigation) atthe time of sale.Indeed,some
ventures maysubsidize some credit sales by
settingprice below costand therrecover this sub-
sidy by chargingother customers credit prices that
include a premium over commercial cost.

Table 1 shows three possible financial objectives
of credit ventures: maximize return, cost-plus, and
break-even. A venture whose financ@jective

is to maximize returrwill price credits so as to
maximize the difference betweemotal sales
revenue and commercial cost of production. A
venture that adopts a cost-plus financial objective

Wl price credits so as to generate a “smaltofit
over commercial cost, usually established as a
percent tital cost. This exces®ver costmay be
justified as insurancagainstcost estimation errors
if the venturbas a break-eveimancial goal, or if
the venture wishesetarn revenueom the sale of
credits thaimight be applied to othempublic
purpodges. example, a venturmay earn a small
finandarplus to bededicated to watershed
restoration activities in a broader conte8uch a
cost-plus objectivehas precedent insome
governmentsfor example, wherwater and sewer
charges are used to finance other local services.

A venture thateks to break-evemill price

credits so that the sales reveillgust equal
commercial production costMany government
entitiesre prohibited by lawirom seekingprofits
and sowould accept prices onlyequal to costs.

Other reasdoss a break-even objectivenay be to
lower thecost barriers to economitevelopment by
assuring that mitigation coat® no greater than
absolutely necessary to achieve no-net-loss.

Source of Commercial Capital as a Classifier

Thwoduction inputs of land, management,
equipmeamd other inputs are used tproduce
mitigation credits. To belefined as commercial
capital, thesgoroduction inputs must bewned by
the venture aoreed to be purchasedlhe “source
of ommercial capital” as usedhere identifies
whether the owned inputs or the funds to purchase
inpuse from private sector sources, public
funds, or fees collected for issued permits.

Table 1showsfour possible sources of commercial
capitalfor credit production: private sector
resources (equity or borrowing), public sector
resources (general governt@entreceipts or
borrowing), dedicatednitigation fee revenue, and
some combination of souftesprivate and
lipulzapital source category identifies those
ventures that are fundemhly with private and
government resourcegspectively. These
veturesthenrecoup commercial costs frooredit
salegvenue. An important feature of these
ventures isttibpt makesome commitment of
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resources prior to initial credgales. However,
this does notnecessarily mearhat replacement
wetlands are actually constructed before credits
are debited (sold) for permitted wetland impacts.

The mitigation fee revenue source category
identifies those ventures in whichll of the
commercial resources used to capitalize credit
production comentirely from mitigationfees paid

by permittees. Ventures capitalized entirely by
mitigation fee revenues necessarily dot involve
any up-front commitment of commercial capital,
and thus mitigation work. Since by definition
those ventures whose commercial capital comes
entirely from mitigation fee revenues do not
provide replacement wetlandsprior to the
collection of fees,they are synonymous with the
so-called in-lieu fee systems. Tosimplify
discussion,these are referred to as “fee systems”
in the remainder of this report.

Finally, credit productiorcan be paidor by some
combination of capital sourcefhe last source
categoryprovides no information othe timing of
mitigation work relative to credit sales. Ventures
that rely on acombination of capital sources may
or may not involvethe up-front commitment of
commercial resources for mitigation work.

Summary Review of Commercial Credit
Ventures

Operating Ventures

Possible types of commercial credit ventures,
classified by source of commercial capital and
financial objective, are identified imable 1. The
table identifies 12 possiblgypes of credit ven-
tures. Four othesetypesare represented among
the population of 15 operating venturasveyed
for this study in the summer aB94. Theseoper-
ating ventures, grouped according to soeirce of
capital classifier, are reviewed briefly below.

VenturesCapitalizedwith PrivateResources The
ventures supported exclusively with private

resources represent “entrepreneurial’  credit
suppliets.  Two cells of the matrix iderstifgh
privébe;profit ventures, butonly the first
cell—which identifies those wisiebk to
maximize netreturn on investment—is represented
by ventures in operation a$3%4. Theseinclude
Mllhaven (GA), Pembroke Pines (FL), St. Charles

(IL), Neabsco (VA), and Delta (LA, MS).

The Millhaven venture, like Pembroke Pines and

St. Charles, is sponsored by a private firm that
hopes et@ntually establish a chain of credit
ventures within its regionabase. Millhaven’'s

sponsor indicated in an interview that maximizing

ne¢turn was not the primarygoal for Millhaven,
which represents thefirm’'s prototype credit

ventur®ut since the overall credgupply efforts
of this firm (i.e., including anticipateduture
ventures) areggeared toward thagnd, Millhaven is

classifiedrawing a maximize netturn financial
objective.

Milhaven received &Corps permit inDecember
1992, Pembroke Pines in Julhi993, and St.
Charlesl994. The operating instruments for
each ofthese three venturesdipulate thathey may
servany type of 404 permit impact (subject to
approvalhmy relevant Corps district on a permit-
by-permit basis). However, the sponsors and
Corps overseers of the Millhaveand St.Charles
ventures indicated in interviews th#te primary
market for these ventures is general permit
impacts, particularly Nationwide Permit No. 26.

19 A number of private or semi-private “single-user”
mitigation banks around the country have sold mitigation
creditswhich remained aftethe respective sponsor's
own mitigation needs hadlready beemmet. These
include Fina LaTerre (LA) which isponsored by the
TennecoCorporation,and the“Aliso Creek Wildlife
Habitat EnhancemenProject” (CA) which is jointly
sponsored byhe Mission Viejo Companyand Orange
County. These andsimilar ventures, whichwere not
established entirely or primarily to produggtigation
credits for commerciadale, werenot evaluated in this
study.
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A MOA for the Neabsco venture was signed by
the Norfolk Corps district in1994. The MOA
indicates that the ventumsill focus on servicing
Nationwide permit impacts. As of the summer
1994, the Neabsco venture wast technically in
operation because ithad yet to receive final
authorization fromthe state of Virginia. This is
required since the Nationwide permit impacts that
Neabsco willservicemust satisfy state401 water
guality certifications.

Delta, which receiveds Federabankingpermit in
1994, is somewhat different than thether
identified operating entrepreneurial ventures. Each
of the other ventures are sponsoredfdayprofit
companies, an@re located at a singlitigation
site. By contrast, Delta is sponsored by the “Delta
Land Trust” (the “Trust”), a privatenot-for-profit

(for tax purposes) conservatiororganization
dedicated to restoringnd conserving wetlands and
bottomland hardwood forests ithe Mississippi
River delta region. For the Delta credit venture,
the Trust plans to establishmany separate
mitigation sites on privately ownedgricultural
lands throughout the region.

The Trust will operate Delta by obtaining
perpetual conservation easements on privately
owned, prior-convertednd farmed wetlands and
ensuring that these lands are restored to wetland
status. The Trust plans to assumeestoration
responsibilitiesand serve athe credit supplier for
some Delta sites, while at other sites these tasks
will be the responsibility of the private landowner
under the Trust's oversight. Credit priogsl be

set by the credit supplie—either the Trust or the
landowner—for each site.  Presumablythose
private landowners acting as credit suppliers will
seek to maximize naketurn on investment. And
the Trust indicates that wvill price credits at
whatever the marketill bear inorder to generate
funds for its ongoing and future wetland
restoration and conservation efforts.

VenturesCapitalizedwith Public Sources Two of
the listed credit ventures—BracMtarsh (CA) and
Astoria (OR)—were funded exclusively with
public funds (see: Shabman etal. 1994, IWR

1994a, 1994b).Theseventuresseek torecoup all
of their defined commerciatosts of production
through credit sales(break-even financial
objective). Unlike the private ventures discussed
above, these public ventures were established in
part to provide mitigatidior the wetland impacts
associated with specific public development
projects, as well as toedjeneral sale tother
public and private applicantsfor state and
individual 404 permits. Bracut Marsh was
established by th€alifornia Coastal Commission
in part to provide credit®r the City of Eureka.
Similarly, Astoriawas established by the Oregon
Division of Gtatds inpart to provide credits
for the Port of Astoria (IWR 1994b).

Mmitegation sites of thes&vo ventures are very
small relative to those associated witle private
ventures.The total land areafor Astoria is 33
acresd that for Bracut Marsh is 13 acres, of
which only six are wetlands. &yntrast, the only
private venture thas amitigation site less than
100 acres is St. Charles (at 48 acres).

VentureLapitalized with Mitigation Fee
Revenue In 1992, IWR identified several
ventufemded exclusively with mitigation fees
rgelda to permittees (seeApogee 1993, IWR
DPda, 1994b). These andther feesystems are
showitalfe 1. All have a “break-even”
financial goal. The MarylandNon-Tidal Wetland
Compensation Fund, however, subsidizes the
itigation needs ofertain permitteeandrecovers
thebsidy by chargingpther permittees fees that
include a premium over commercial cost.

Althoughthe severventures listed imable 1 are
naficed in the same manradall seek the same
overall financialitcome,they actually represent
a fairly diversgroup. They varyaccording to a
number of important factors, includegulatory

programand type ofwetland impacts served, and

the wayiich compensation is providedstill,

as reviewed below, a number of different

characteristics areach shared bgome subset of

the larger group.
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Two of these ventures—Dade County (FL) and
Maryland—were established by these governments
under general programmatic permit authority to
administerthe 404 program for certain wetland
impacts. The government sponsorharge fees for
these 404mpacts as well afor county and state
permit impacts that falloutside Federal jurisdic-
tion or mitigation requirementée.g., Nationwide
26 impacts involving one acre or less). Both
ventures have beasperatingfor severalyears and
the use of fee revenues to produndigation is
ongoing.

Several ventures capitalized with fee revenues
were established under county regulatory programs
to obtain compensatidior minor wetland impacts,
such as Nationwide 26 impacts involving less than
one acre, thatwwould otherwise go unmitigated
under Federal or state program3heseinclude
ventures run bySacramento County (CA), Placer
County (CA), andbuPage CountylL). Each has
been collecting mitigation feefor severalyears
but, as of the summer df994, had not yet used

fee revenues to provide replacement wetlands
(although DuPage Countyadfinalized mitigation
plans andcounty officials indicate thatthey will
soon begin work)*

The Sacramentoand Placer systems were
established to obtain compensatory mitigation in
cases involving Federally permitted impacts in
which mitigation is not requiredand cases where
the mitigation requirements imposed by Federal
regulators would notachieve no-net-loss in
wetland acreage. Essentially, these programs were
established as interim measures to ensure the
fulfillment of the counties’ no-net-loss policies
until county rulesfor commercial credit supply
and use could be finalizednd private and public
ventures became established. B}992, Placer
County haddeveloped extensive draft guidelines
for the establishmergnduse of commercial credit
ventures that defined theonditions under which
credits would becreatedand approvedfor sale.

Y The DuPage County venture wasrmitted by the
Corps in October 1994.

The Placer guidelines wever finalized,

however, because theacthmtyy to establish

such guidelines appe&/dobeensuperseded
by subsequent state legisldfion.

Placer officials indicate thdéitey havealso shelv-
ed initiplansfor county-sponsored ventures, and
insteadill use collectedfee revenues to purchase
equivalent crédits private ventures once they
becomestablished. Sacramento was working on
plans inl994 for using fee revenues twonstruct
replacement wetlands. OfficialBom both
counties indicate thathey will stop collecting
itigation fees once private or public ventures
become operational in their respective areas.

A number of ventures capitalized with fee
venues, due to the particular wetland
circumstances in their areas, use fee revenues to
manage(preserve) existing wetlands rather than to
provide replacemenetlands. The logic is that
even ithe wetlands in these areas were protected
from development impacts, without active
managdhegntould nevertheless degrade over
timeandtheir functions would be lostTherefore,
from afuture perspective, the managemezffort
is restoring whatould otherwise be foregone.
For example, the PinElatwoodfee system serves
peit impacts involving longleafpine flatwood
lavels found in southeastern Louisiarvahich
can sungm® in large contiguousareas and
require active firamaintenance to stayiable. The
MHladwood venture therefore uske® revenues
to purchasand managdarge existing wetland
tracts.

2 The “Sacramento-San Joaquin Valley Wetlands
Mitigation Bank Act of 1993” makes the California
Department of Fisand Game the lead agency for authorizing
the establishment and use of credit ventures in the central
valley, where Placer and Sacramento counties are located.
The law says that local agencies may participate in these
decisions, but cannot serve as the lead agency.
Consequently, Placer county officials indicate that their
draft guidelines for commercial credit supply and use will
probably never be finalized.
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Similarly, the Dade Countyflorida system(East
Bird Drive Basin) uses fee revenuder the
ongoing control of exotic vegetation ithe East
Everglades. The general programmatic permit
under which the Dade county fee program is
operated was ugor renewal in the summer of
1994 and the proposechew permit would make
certain changes to the fee system. wibuld
increase the geographic extent of impacts eligible
as well as types ofmpacts covered. Since the
eradication of invasive vegetation in the East
Everglades is nearingompletion, the county is
proposing to use fee revendes the restoration of

a county parkand other restoration efforts in the
North Trail Basinpart of the county. Plarfsr this
new system are currently under development.

Finally, in several of the listed ventures capitalized
with fee revenue, privatepot-for-profit (for tax
purposes) conservation groups or public resource
agencies receivand applyfee charges t@roduce
mitigation. For example, the Louisian&ature
Conservancy(LNC), along with the Corps New
OrleansDistrict and Louisiana state agencies, is a
signatory to the operating agreeméntt the Pine
Flatwood venture. The agreement provides that
the Corps must firaletermine a permit applicant’s
eligibility to satisfy mitigation requirements
throughthe venture. Onceligibility is established,
the LNC determines theamount of the fee
necessary tofulfill the permittee’s mitigation
requirement (as determined by Corms)d then
collects it directly from the permittee.

Similarly, the Corps VicksburgDistrict allows
certain 404 permits involving hydrocarbon
exploration and other impacts topay in-lieu
mitigation fees. A qualifying permigpplicant
must firstfind a suitable publicly owned wetland
parcel in need ofreforestation,and a Corps-
approved conservatioentity who iswilling to do
the work. Thepermit applicant thenpays a
mitigation fee, based oits mitigation requirement
as determined by Corps, directly to the
conservation entity before the permitwill be
granted.

Ventures Capitalized with a Combination of
Capital Resources The last operating venture
listed inTable 1—the OhioWetland Foundation
(OMV—is capitalized partly with private
owgsesand partlywith mitigation fee revenues.
OWEF is a privatef-for-profit (for tax purposes)
entity established by theOhio Homebuilders
Association to provide creditor its members at
commeradabt (i.e., break-even financial
objectivelhe Association providedeed money
for OWkitgal planning andmitigation efforts,
buits subsequent mitigation work is funded
prinarily with mitigation fee revenues (sepogee
Research 1993).

Under an agreement withith®epartment of
Natural Resources (DNR),OWF conducts
mitigation efforts at various sites throughout Ohio
onlands owned by DNR which areadeavailable

O\ for mitigation sites at no costMany of
the other operating ventures discussed in this
chapter alsaely on publicly owned lands for
mitigation venture siting. Theseinclude private
ventures whpaphfor the use of publidands; for
example, the Pembroke Pinesxd St. Charles
ventureach rely onmunicipal lands as venture
sites whidhey pay for with profit-sharing
arngements, lease or licensing paymentsoomne
combination.

OWF is classifieddifferently than the other
venturedisted in Table 1 because it is not
capitalized exclusively with mitigation fee
revenues, nor with privatér public) resources.
The distinctiordrawn between thevay in which
OWEF is capitalizadd how some of the private
venturesdescribed earlier are financed issabtle
but important one. Like OWF, some of the
ventures classified kmsng capitalized with
private resourcesnly (Pembroke Pinesnd St.
Charles)rely on credit sales revenue to finance
nitigation construction. UnlikeOWF, however,
those ventures commit private capital tcspost
type of performance bondorior to credit sales.
This financial assurance is available tegulators
in the event of non-compliance with permit
conditions.
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Prospective Ventures

A number of prospective (proposed or in planning
as of summerl994) credit ventures were also
surveyed forthis study. If eventually established,
they would illustrate several more venturgpes
not now represented by operatisgstems. It is
hard to know preciseljhow to classify all of the
prospective ventures according to the taxonomy
developed here becaus®ny are still in the early
planning stage. Still, an attemptnsade toclass-
ify most of thosesurveyedor this study according
to the Table Imatrix. It should be recognized that
this classification,and the description ofpro-
spective ventures thdbollows, is tentative and
subject to change.

When prospective credit suppliers added to the
matrix theyillustrate five additional venturaypes
not now represented by operating ventures. For
example, two prospective ventures—Wadsworth
(IL) and Friendswood(TX)—are being established
with private capitalandwill pursue a “cost-plus”
financial objective. The former is being
established by Wetland Researtts.? aprivate,
not-for-profit (for tax purposes)company that
conductswetland creatiorandrestorationresearch
projects. Credits from this venture will peiced
somewhat above commercialost in order to
generate fundfor the company’sngoing wetland
research efforts. The Friendswood venture is
sponsored by a privatmpany inpart to produce
credits for itsown developmenieedsbut also
largely for general sale.

Another newventure type is represented by the
planned GalvestoBay Foundation(TX) venture.
It is being established by a privat®nservation
group which will pursue abreak-even financial
goal. Theproposed Harris CountyTX) venture
provides an example of another ventuméiated
with public capital, but onewhich alternatively
plans to pursue a “cost-plus” financial objective.

13

1995.

This venture wagermitted bythe Corps imApril

The St. Johns River Water Managem@istrict
(FL) and Volusia County (FL) ventures, both of
which were in planning in sub®@4r illustrate
two additional ventuyges. Theseentures will
betiated with a combination of capital sources.
Both fan to use publicresources to purchase
migation sites, butheformer will use mitigation
fee revenues to capitalize crpdiduction, and
latter will rely onits private(company) partner
to capitalize thmitigation work. The St. Johns
venture istill very early inthe planning process,
but preliminampdications are that wvill pursue
a “cost-plus” financial gddie Volusia County
venture, orthe otherhand,will try to maximize net
reirn on investment,and towardthat end will
price credits at whatever the market will bear.

Otheprospective supplier@ppear to represent
verure types alreadyrepresented by at least one
operating ventdog. example, KatyWildlife
(TX), which is currently in planningnd sponsored

byr@wvning-Ferris Industries, represents a private,
entrepreneurial venture.And several of the
prospective crediproducers listed inTable 1
represent public, break-even venturesjuding
Lake @unty (IL), which is in the early planning
stagegnd Logan City(UT), which anticipates
that the municipal venturevill subsidize the
provision of credits (price below cdet) certain
types of sought-after developmant offset this
beidy by chargingother customers credit prices
that more than cover production costs.

Another prospective public, break-even venture,
Juneau (AK), is proposed as a part of a watershed-
based wetlareisourceplanninginitiative for the
city. The West Eugene(OR) and Hackensack
Meadowlands (NJ) ventures als®o proposed as
part of watershed plarEhe Hackensack system
may include several different venttypes. The
waershed plans of thesdocalities, and the
specific plan®r credit ventures, are discussed in
detail in Chapter 5.
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Evaluation of Operating Ventures

The operating agreementsand the actual
experiences of the credit venturesaperation as
of 1994 can beevaluated against theonditions
necessaryfor mitigation success developed in
Chapter 2. This evaluation provides clues
regarding which of the several ventuypes may
be at risk of falling short of thistandard. The
operating ventures listed ihable 1 are reviewed
below in terms of thevarious supply and demand
side factors thatmay affect venture level and
market level mitigation success.

Supply and Cost Factors

Quiality Controls

Ventures capitalized with privatesources: All

of the existing private entrepreneurial ventures
(Millhaven, Pembroke Pines, St. Charles, Neabsco,
and Delta) include &ull suite of quality controls
mandated byregulators to ensure ecological
success. Thesaclude (in addition tadesign and
construction specifications) performans@andards
for replacement wetlands, monitoring and
maintenance requirementsand provisions to
ensure that mitigation sitesmre protected in
perpetuity.

Importantly, the establishment of environmental
safeguards fothese ventures was done in a way
that was sensitive to the economic viability of the
private credit supply businessand to the
regulatois expectationsfor ecological success.
For example, thauthorizing instruments fahree
of the five operating ventures (Millhaven,
Pembroke Pinesnd St.Charles) allowfor credit
sales prior tothe attainment of performance
standards irreturn for provisiongequiring these
ventures to post financial assurancis the
constructionand success of replacement wetlands.

The permit for Millhaven states that when
construction and planting is completefor a
particular mitigation parcel according to Federal
permit  specifications and a “preliminary
determination ofhydrology” is made, therenture
can thersell one-half of theotal mitigationcredits

generated by that parcelThe venture must then
show within threeyearsthat the parcekatisfies
wdand delineation criteria relating tbydrology,
soilsand vegetation before the remaining credits
can be sold.

The contract provisiofg St. Charles and
Pembroke Pines illustrateeven more flexible
standardisr the timing of credit use.The con-
traéor St. Charlesallows forthe sale of 30 per-
cent afredit capacity prior to wetland con-
struction, an additional 2percent when hydrology
is establisted] 20percent morevhen planting
is complete. The final 30 percent is available for
sale followingthe secondull growing season after
construction ifthe site is trending toward success
accading to stated performance standard$iese
provisions reflect requirements imposed by the
Corps Chibégdact rules forcommercial credit
trading (which are discussed in the next chapter).

The perfoit Pembroke Pines allowthe venture
to construct replacement wetlands inphases
immediatelyfollowing credit sales. In other

wonslsen theventure sells credits to some per-
mittee, it mushen immediately beginonstruction
on the replacement wetlands whiatfulfill that
permittee’s mitigation requirement.

In retiomthe opportunity toengage in “early”

credit sales (i.e., before replacement wetlands are
constructed and/or meet specified performance

staratds), each of theentures discussed above
is required to post performarmends or the
equivalent to insure against non-compliance with
permit conditiémsthe constructionand success
of replacement wetlands. These financial
assurancas be released in stagascording to
thédulfillment of construction requirements and
specified success criteriafor replacement
wetlarmg, cannot be fullyreleaseduntil the
successful completion of monitorirapd mainten-
ance periods. esith case, thdetermination of
the dollar amount dinancial assurances required
wased on theegulator's estimate ofepair
cost for mitigation failure. Inthe case of
Pembroke Pineand St.Charles, these estimates
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were developed in part usingost information
supplied by the venture sponsors.

The contractsfor Neabscoand Delta are also
sensitive to the economic viability of these
ventures, bueach approaches thgsue differently
than the ventures discussed above. Upon a
cursory reading, th#10A for the Neabsco venture
appears to severelymit the ability of this venture

to survive economically. It states that credits
cannot be withdrawnuntil the Corps District
determines that replacement wetlands are
establishedand functioning according to stated
performance standards. In an interview, the
Neabsco sponsor indicated thataigreed to this
“advanced” mitigation requirementonly after
negotiating a separate contract provision that
would enable the venture to generatash flow
before credits sales wemade. Thisprovision
allows part of the venture site to be used to
provide concurrent, off-site mitigation for
permitted impacts, but such mitigatiowsuld not

be considered part of the commercial credit
venture. In other words, the Corpsay allow
certain permittees to satisfy their project-specific
mitigation requirements bypaying Neabsco to
concurrently produce replacement wetlands at the
venture site, butthese wetlandsvould not be
recorded as venture credits or debits. And,
importantly,legal liability for the success of these
replacement wetlandswill remain with the
permittees.

Since Neabsco credit salesill be based on
establishedand functioning replacement wetlands,
the venture is not required to post financial
assurance. Similarly, the permibr Pembroke
Pines includes a provision that waives the
performance bonding requiremeffior mitigations
conducted concurrently with credit sales) in the
case of credit salebased on established and
functioning replacement wetlands.

The permit forDelta, by contrast, allowir early
credit sales in order to preserveconomic
viability, but does nobalance this allowance with
requirementdor financial assurance. #ays that
for each of theventure’s mitigation sites, once the

necessary easement has bessctured and the
cgation plan approved by th€orps, Delta may
then sell up to 50 percent of tlexpected credit
capacity at the site. gon asany credit sales
from the siterade Delta thenmust, within the
next planting season, fully implement the
rasoarplan for the entire site. (Each of
Delta'siitigation sites must be at least 100
acres.)heremaining creditdor the sitecan then
be reddfor sale after thregears if theCorps
District determines that replacement wetlands meet
cceascriteria established by the permiiThese
et provisions forthe timing of credit market-
iligbare similar to those included in the permits
for St. Charlesidd Pembroke Pines. Unlikinose
ventures, however, Delta is not required to post
financial assurance infoettiva right toengage
in early credit sales.

Several reasons gikene by regulators why
financiassurances were determinedt to be
necessary for ensuring the success obelta
wetland mitigatigDdse relates to the nature of
the venture sponserthe Delta Land Trust (the
“Trust'The Delta venture is part of a larger
wetlandestorationand conservation program run

by the Trust which secures permanent easements

onprivately owned, prior-convertedand farmed
wetlands in the regibne Trust then does
planting jomp-start the restoration of these
lads. Corps District officials point tdhe Trust’s
commitmento, and experiencewith, wetland
conservationand restoration inthe region as one
reason it onfident that the Truswill fulfill the
terms of the Delta permit. In additiorGdies
Digtstressed that if Delta failed tmmply with
permit requirements aty one of its mitigation
sites,Corpscould prohibit all Delta sites from
seving 404 permit impacts. The Corps District
views this authority as providimmpweerful
incentive for Delta compliance.

Perhaps thenost compelling reasogiven for why
Delta is not required to provide financial
asstance inreturn forthe right toengage irearly
credit sales involves the naturis ahitigation
sites, which are representative d&brmer and
giladedbottomland, hardwood wetlands found in
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the region. Delta’s mitigation sites will include
only prior-converted and farmed wetlands for
which the underlying hydrologwand hydric soils
are intact. Thesesites, once permanent easements
are secure@ndfarming activity ceasesyould be
expected to eventually revert naturally to
vegetated wetlandsven in the absence aictive
planting or other restoration measures.

This also explainswhy Delta is not required to
provide a reserve fund dedicated kong-term
managementTheregulators with jurisdiction over
the other operating entrepreneurial ventures also
reason that reserve fundsfor long-term
management are generally unnecessary for
mitigation sites thathave been designed and
constructed to be self-maintaining. Thus, for
example, if a hurricane or other naturaent
destroyed planted vegetation after the sites had
already beerrestored to wetland status, wetland
vegetation would beexpected to naturally re-
establish.

Based on thislogic, only one of theoperating
entrepreneurial  ventures—Pembroke Pines—is
required to provide fundingfor long-term
management. Thedends are held by theity that
owns the land on which the venture laxated.
Under the terms of the permit, theity is
responsiblefor long-term management of the site
once monitoring and maintenanceperiods are
successfully completedor mitigation parcels.
The city will use these funds tocontrol site
invasion by exotic vegetation, which is raajor
problem for wetlands in the area.

Ventures capitalized with publicesources: In
contrast to the experience with operating private
ventures, the MOAs established for the two
operating public commercial ventures—Bracut
Marsh (CA) andAstoria (OR)—do not include
many of the qualitontrolsnecessaryor ensuring
ecological succes$. For example,Bracut is not

14 It should benoted that théVlOAs for Bracut and

Astoria weresigned in1980 and 1987 (amended in 1988),
(continued...)

held to monitoring negiintenance requirements
tied to success critefidga replacement wetlands.
And, while Astoria's MOA does require the
twen to monitor and correct uncovered
defciencies, these responsibilities aret clearly
established becausd/i@? does not include
specific performance standarftsr replacement
wetlands.

Most importantly, neither tbese ventures were
required to post financial assuraneesnthough
bothwere authorized to sell credits before
replacement  wetlands  were
successful. Bracut sotdedits prior to wetland
tcoct®n, and Astoria was debited immediately
followingtial construction. The Astoria debit
was ri@mdefor the Port of Astoria; but this did
notactually involve a sale of credits because, by
prior agreement, thePort already owned these
credits in reformonating land to the ventute.

Both ventures initially fell well short of mitigation
goals and required significant remedial action.
Corps District regulators indicate that the
bleras with these ventures involved siting,
dsign and construction flaws. The Astoria
nitigation did not producethe requisite wetland
types, which subsequent remedial work was unable
to fix. The venture sponsor, the Oreg@ivision
of State Landdjcates that the venture site now
is a functioning freshwater wetland (Ken Bierley,
personal communication). However, because the
venturedid not provide the requisite wetland
types, it is currently in suspendedtatus. No
debiis/e been made since tihdial debiting for

14(...continued)
respectively. These were among the first commercial credit
ventures in the country. Descriptions of these ventures can
be found in IWR Report 94-WMB-@ublished apart the
National Wetland Mitigation Banking Study (IWR 1994b).

> n both cases, early credit sales were not needed
by the ventures for financiakasons. Rathethese
ventures were established by public entities in large part
for their own use, andpressure toallow early
withdrawal came from the advancementtbkir own
public works activities.
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the Port,andCorps district regulators indicate that
404 permittees will not be allowed to utilize the
venture to provide compensatory mitigation.

Bracut has undergonagwo phases of remedial
activity. Its sponsor, theCalifornia Coastal
Conservancy, indicates that the venture has
now—more than ten years after initial
construction—met original expectatiof® a self-
maintaining brackish wetland. As 01994,
approximately 71 percent of the available credits
had been usednd atleast one proposed use was
pending.

Given the lack of contract requirements for
financial assurances at these ventures, it is
fortunate thatthe respective sponsorsade the
expendituresnecessary tocorrect site problems.
This illustrates how, inthe absence otontract
provisions to require financial assurance or other
types ofreserve funding, mitigation success may
depend largely onthe good faith of venture
sponsors to correct unforeseen problems.

But the purpose of financial assurances goes
beyond ensuring that funds will kevailable to
correct mitigation deficiencies. Requiring venture
sponsors to post financial assurances provides a
powerful incentive for ventures to carefully site,
plan, andexecute theconstruction ofreplacement
wetlands.

Ventures capitalized with mitigatiofee revenue:

In principle, credit ventures that are capitalized
exclusively with mitigationfee revenuesshould
adhere to the same qualigontrol standards as
other commercial credit ventures, including
financial reservegor mitigation repair. However,
several such ventures were developed special
circumstances whicmay lessen theneed to meet
such a standardFor example, the Sacramento and
Placer county ventures were established as interim
programs untilprivate or public venturebecame
established in these area3hesecountiescharge
fees forwetland impacts thawould not otherwise
be subject to compensatory mitigation
requirements under Federal or stakgulatory
programs. Fee revenubave been placed inust

accoumisdicated to thefuture purchase or
constructiorepfacement wetlandbut plans for
their dispostiavenot yet beerfinalized. Thus,
quality controls forthe provision of replacement
wetlands have not yet been developed.

The other operating venilniel are capitalized
exclusively with fee revenues are all associated
with operating agreements which establish the
condiions under which revenues are used to

provide replacement wetlafitiese contract

provisicas beevaluated against thigpes of
quality controls necessary for venture level
mitigation success.

The DuPage County v@hlurike those of
Sa@amento and Placer countieswas originally
established to obtain compensdion small
wetland impacts that otherwisavould go

unmitigated under Federal regulations.

DuPagsyet to applyfee revenues in summer

1994, itwas finalizing plansfor two mitigation
sites  (WiHfieland Cricket Creeks) and
construction was expected to begin in fall 1995.

The county has applied to tBerps for general

programmatic permit authority to administer the

404 pragrdnimasdevelopedmitigation plans
fahe Cricket Creek site in accordance with the
new Chicagoorps District rules focommercial
credit supplgand use (which are discussed in the

next chapter). The draft operating agreements
include performance standards establishing
numerical stanflardse presence, coverage and
abundnce ofvegetation, as well as provisions for
intensivaonitoring and maintenancéor the first
fiyears after construction,and for long-term
operatioand managemerdver thefollowing 15
years. Theseinclude schedulednd unscheduled
maintenancectivites such as waterlevel
manipulation, prescribed burningyrotection of
vegetation, and the control of invasive species.

'8 The WinfieldCreek venture wapermitted by the
Corps in October 1994.
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Two operating ventures that are capitalized with

mitigation fee revenue—Vicksburg Corgsistrict
and the “Maryland Non-Tidal Wetland
Compensation Fund’—maintain thtaey apply the
same general qualitgontrols standards to their
mitigation efforts as thoseapplied to on-site
mitigation projects in their respectivareas.
Vicksburg allowsgeneral permit impacts involving
hydrocarbon explorationand certain individual
permit impacts on a case-by-case basisge the
fee optionwhen noother mitigation alternative is
practicable. The Vicksburg District first
determines each permit applicant's mitigation
requirement. If the permit applicacan secure a
public entity who desiregestoration onwetlands
it owns, aswell as a Vicksburg District-approved
conservatiorentity who iswilling to do thework,
Vicksburg Districtmay allow the permit applicant
to satisfy themitigation requirements in this way.
The Vicksburg Districtapplies succes<riteria
and monitoring requirements before approving
mitigation plans andissuing permits. The fee
payment is maddirectly to the conservation entity
doing the mitigation work, which then proceeds
concurrently with permit impacts. The system
includes no provisions or fundirfigr the long-term
management orcorrective actions at mitigation
sites.

The Maryland system is amore formal
arrangement in which permits involving relatively
minor wetland impactare allowed tocontribute
mitigation feesinto a fund controllecandused by
the state regulatorggency toprovide replacement
wetlands. Theprogram hasbeen ongoing for
several years andvarious mitigation sites have
been constructed, with several in prograss in
planning atany point in time. Thesemitigation
efforts are subject to theame requirements as the
state regulatory program imposeson-site
mitigation, including prescribed tradirmgtios and
monitoring provisions. Since the system is run
under general programmatic permit authority, its
mitigation efforts are not technically subject to
Corps oversight. Eveso, the statedook remedial
action onthe first mitigation project conducted
using fee revenues when tt@orps complained
that the site wastoo dry to meet wetland

delineation critefléne moneyfor corrective
actions came directlyfrom the Fund; thestate
system includes no separate reserve fund for
corrective actions or long-term management.

Two venturegapitalized with fee revenue—Pine
Flatwood (LA) and DadeCounty (FL)—commit
fee revenues to the prevention of degradation of
existing wetlands (i.e., preservation) rather than to
the provision of replacement wetland3hese
ventures, therefdraye somewhat differentypes
ofquality control provisions. The Pine Flatwood
system relies on the Louisiana Nature
Conservancy (LNC) wse fee revenuefor the
purchasand active management dbngleaf pine
wetlandshe venture MOA requires theLNC to
purchase andnaintain these wetlands according to
best management practfoesthis wetlandtype,
including prescribed fir@ntenanceand control
of shallow waterhydrology to maintain soil
moisture. However, because theecological
dpamics of these wetlands ar@ot well
ungérod, the MOA does notspecify particular
successiteria that must bemet. It does,
however, requireLNC to alter its management
activities asecessary tamaintain these sites as
functioningetlands. The MOA saysthat an
inteagencyteamwill monitor the sitesevery five
years, and makeecommendationfor management
changes as needed.

Similarly, the Dade Countywenture (East Bird
Drive Basin) relies on thdational ParkService
(NPS) tose fee revenuefor the control of
invasive exotic vegetation in the East Everglades
(Apogee 1993, IWR 1994b). Inessence, fees
chargedor permitted wetland impacts are used to
manage equivalentvetland acreage orpublic
lands. Succeds®As between the county and
theNPS setout the responsibilities oéach party,
inalding the allowable uses of fee revenues and
th@ogression ofenhancemenactivities for the
control of melaleuca trees on specific parcels of
the park.

Ventures capitalized with a combination of capital
sources: The operating agreemerfor the Ohio
Wetlanéfoundation (OWF)paysthat the relevant
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Corps district must firsapprove OWHmitigation
sites and design andonstructionplans. Once
approved, permit applicantsan propose to the
Corps use of a@WF site tofulfill their mitigation
requirement. Upon approval by the Corps, the
permit applicantmust pay the Ohio Department of
Natural Resources (DNR) a mitigation fee
sufficient to implement their mitigation
requirement. The Corps determines thaitigation
requirement of some permittees, while OWF
determines themountthe permitteemust pay to
fulfill it. When one-half of the projected credit
capacity for a site has beensold in the manner
described above, DNR then channels the fee
revenue to OWF who then begicgnstruction. A

3 to 4 yeamonitoring period applies teachsite.
While there are noformal success criteria for
replacement wetlands, the operating agreement
requires OWF to perforrmeeded maintenance as
determined by DNR during theourse of the
monitoring period.

OWEF's operating agreement requires the venture to
contribute afixed dollar amount per acre of
replacement wetlands to DNR to fund DNR
responsibilities for long-term monitoring and
maintenance of sites (once OWHRBOnitoring
period for each site has been successfully
completed). OWRlso contributes fixed sum of
money peracre of replacement wetlanidto a
contingency fund, which OWF officials
characterize as a good faigffort on theirpart to
show DNR that OWRwill take responsibility for
necessary corrective actions.

Regulatory Treatment of Different Ventufgpes
The above review of operating credit ventures
suggests that those developenhd capitalized
wholly or in part by the privateectorhave, as a
group, been held tanore stringent qualitgontrol
requirements thanother venturetypes. Most
significantly, while almost all of the surveyed
ventures (regardless dype) areallowed to sell
credits before the construction and/or the
demonstrated success of replacement wetlands,
only in the case of private ventures is this
allowance typically balanced with provisions
requiring  financial assurances. Ventures

capitalized with public capital oexclusively by
migiation fee revenues typically aneot required
to provide financial assurances or maintain a
reerve fund toinsure that replacement wetlands
are actually construateld meet specified
performancestandards (i.e., successriteria).
Indethd, operating agreemerits some of these
ventures do noteven specify performance
standards for replacement wetlands.

Cost Accounting and Credit Pricing  The
proction costgelevant to the sponsor of a credit
venturgvill determine the level of credit prices
ecesary tomeet the venture’s financialbject-
ive. As discussed @hapter 2, these “commer-
cial” costsare not necessarily compara-blkecross
ventutgpes. Inaddition, the naturandlevel of
seanwure’s relevant commercial costdl be
affected by gpecific quality con-tsls imposed
ornthe venture byregulators,which, as discussed
above,can vary considerably across different
venture types as well as particular ventures.

Private (entrepreneurial) ventures would be

expected to define a greater number of commercial

costns thanpublic ventures. For example, a
public venture may not include the venture
marger's salary as aommercial cost if it is paid
for through general tax reventfes.But, in a
pivate venture, the managers salamyould
represent atrue opportunity costaind thus would
be considered a commercial costtle# venture.
Also, as the above review of the surveyed ven-

tures illustrates, private ventares typically
required to post financial assurancts cost of
which would beincluded in the venture’sost

accoantsreflected in its credit pricingtruct-
ure. The public ventures reviewetbr this study
araot held to comparable financial assurance
requiements, andhus, do notefineandmeasure
assurance costs for the pricing of credits.

Y see: IWR Report 94-WMB-2 for a description of costs
included in fees for selected in-lieu fee schemes (IWR,
1994b).
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Regardless of how a venture defines its
commecial costsandhow it is affected by venture
quality controlsimposed by regulatorshe venture
must fully accounfor thesecosts inthe prices it
chargesfor credits if it is to meetts financial
objective. Private venturesould beexpected to
carefully accountor all relevant commerciatosts

in the pricing of credits. The sponsors of the
privately capitalized ventures indicate that the
costs of all inputs used ithe production of
credits, as affected by quality controls, are
counted as commercial costadfactored into the
prices for credits charged by these ventures.
These commercial costs include aflash outlays
and opportunity costs including thoseosts
associated with financial assurance requirements
(e.g., performance bonds).

Accurate cost accountingand credit pricing is
much morelikely to be a problem inpublic
ventures. The experience to date witlpublic
ventures, although limitedippears tasupport this
conclusion. Forexample, the significant remedial
actions necessary atboth Astoria and Bracut
Marsh greatly increasedverall production costs
for these venturesBut since neither venture was
required to post performandesonds or maintain
reserve accounts to cover contingencies,
unplanned expendituresmade for corrective
actions were not part of the cost structures for
these venturesindthus werenot factored into the
prices charged for credits.

the

In addition, other venture activitieghich were not
anticipatedand thus not considered commercial
costs for the pricing of creditshave proved
problematic and costly to these ventures. For
example, thesponsors of BracutMarsh and
Astoria indicate that monitoring costsere not
considered part of the commerc@bst structures
for these ventures. In the caseRracut Marsh,
the venture spons@xpected that the replacement
wetlands would be self-maintaining, making
monitoring unnecessary. This diabt prove to the
case, however. Similarly, Astoria expected that
monitoring costs would bdunded by thestate
“mitigation bankingrevolving fund,” butthe fund
was never capitalized.The result was that both

ventunasle significant unplanned expenditures
for site monitoring.

The problems aBracut Marsh and Astoria
resiting from the lack of consideration of
remedighnd monitoring costs forcredit pricing
wereaccentuated by the break-even financial goal
ofhtse ventures, whicleft little room for cost
camting error. This has provedparticularly
problematic for Bracu#larsh sinceits operating
agred prescribes fixed credit prices during the
life othe venture. ConsequentBracutMarsh’'s
orsgor (the California CoastalConservancy)
estimates thathenall available credithave been
sold it willhaverecoupedonly 54 percent ofotal
venture costs.

The potential for miscalculating costzay be even
more ikely in the case ofventures capitalized
exclusively with mitigation fee revenues, since
they can involve significant lag times between
whenfees are chargechind when replacement
wetlands aenstructed. The now defunct
mitigationsystemrun by thecity of SanDiego in
thearly to mid-1980s for small vernal pool
impaciffustrates this problem. Feeharges
proved insufficient to fully covdand and
construction foostsplacement wetlands (and
nitigation proved less tharsuccessful). This
podsiity also caused one municipality shelve
initiaplansfor a commercial venture capitalized
with fee revenues—the propaosiidation fee
component of the Specidlrea Management Plan
for Mill Creek, Washington, was dropped because
of aentainty about restoration costand the
sufficiency of collected fee revenues.

The operating ventures that are capitalized
exclusively with mitigationfee revenues are
reviewed briefly below in terms of the commercial
costgncluded in their cost accountirgfructures
and reflected in thettfiegcharge. The avail-
ablmformation istoo limited to permit areval-
u#on of the accuracy with which these ventures
hawen able toaccount for and recover
commercial costs throudkes charges, however.
Indeed,several of these venturbavenot yet even
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realized any costs since they havenot as yet
planned or conducted any mitigation work.

The interim mitigation fee ventures run by
Sacramentoand Placer counties in California
provide twoexamples of such ventures that as of
summer 1994 had yet touse collected fees to
secure replacement wetlands. Each of these
county programs, which were establishea dtiect
fees forsmall permit impact®nly until private or
public venturesbecameoperational in thesareas,
base fee charges oough estimates dhe costs of
restoring vernal pools in these areas.

Placer relied on a rough estimate afnstruction
and managemeribut notland) costs provided by
the California Department of Fish &ame to
calculate per acre fees. Placer officials were
hopeful that once private venturesnerge in the
area, the countyould beable to purchase credits
at no morethan the county per acre feeyen if
this was below what the private ventur®uld
normally chargeor credits. The county hopes to
work out adeal whereby if aprivate venture
agreed to provideequivalent credits at that price
for disposition of collected feethe countywould
commit to buyits own future mitigation needs
through that venture.

Similarly, Sacramento county reviewed #m@ount
of past restoration costs the area to which an
estimate of landostswas added tarrive at a per
acre fee. Plannindor the disposition of fee
revenueswvas in progress as of sumni394, and
county officials were hopeful that collected fee
revenues would be sufficient to covére full
commercial costs of implementinthe required
mitigation.

Like thesetwo California counties, DuPage county
(IL) had beencollecting mitigation feegor minor
wetland impactdut had yet touse these funds to
produce mitigation as ofl994. In this case,

however, fee charges are based on established

mitigation plans that estimate the component and
total commercial costs of producirrgplacement
wetlands. These include cost estimates for
administration,plan development, the design and

construction okplacement wetlandsnonitoring
and active maintenance of wettante first
five years after construction, and long-term
manamment over théollowing 15 years. Public
land leing providedor the venture at noost to
the couaby is, therefore, not treated as a
commerog@st ofthe ventureand isnot reflect-
ed in fee charges.

The fees that the VicksbuBgstrict allows permit
applicants topay directly to not-for-profit
conservation groups (whpplythe fees on a case-
by-case basis) are based on seedliagd labor
costs for reforesting bottomland hardwood
wetlands. For general permit impacts involving
hydrocarbon exploratiorstandard fee per acre of
impact is charged. VicksbuBystrict officials
indicate thtte fee is a mid-range estimasame
projectsay involve somewhat highecosts and
others somewbwaer costs. Land costsare not
included in feeamounts since, in order to use the
fee option, a permittee must firdfind a public
entitywilling to allow the mitigation work to
proceed on laniiey own. Many public agencies
in the Vicksburg rediamecome into possession
of degraded wetlandshrough farm foreclosures
andloan defaultswhich they eagerlyoffer for
restoration witee revenues. Thus, lacdsts are
not considered a commercial costtbé venture,
and are not reflected in fee charges.

Thawo ventures thatpply fee revenuedor the
management of existing wetlands (Da@eunty
andPine Flatwoodpase fee charges on tbest of
these activities as determinedebgntities who
pefform the work. Feegharged by Dad€ounty
arebased on theestimated cost of activities
required fothe eradication of exotic vegetation on
equivalent acreage in the Evergladdktional
Park,dasermined by théNational ParkService
(NPS). These commercial costs include
compentcosts for helicopter usepaterials, and
labor. Since themitigation wetlandsare publicly
owned, no fordegel costs is included in the
fee charge.

Tiees charged by thieine Flatwood venture are
based oncthgts of purchasing longleaf pine
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wetlands and managing thenfor 50 years, as
determined by the Louisiandature Conservancy
(LNC). A standard per acre fee is charged which
includes land acquisition costs, administrative
costs, and the costs of monitoringand actively
managing the wetlandfor 50 years. The LNC
maintains that all input requirement®r the
ventureare included as commercial cosisd that
any unforeseen problems wouwtply require an
adjustment ofmanagemenactivities, whichwould
not imposeany additional costdeyondthat which
is already budgeted and included in fee charges.

Lastly, the Maryland Non-Tidal Wetland
Compensation Fund sets mitigation fees according
to a formulathat includes landacquisition costs
(which vary by county) as well asdesign,
construction,and monitoring costs. Estimates of
land costswvere derivedrom the average appraisal
value for land in each countyThe estimates for
mitigation costswere based on data ometland
restorations costdeveloped by state agencies and
wetland consulting firms. Maryland officials
indicate thatthey track actual costand now have

a more realistic notion afesign,construction, and
monitoring costs. As of the summer ©994,
Maryland planned to amenthe fee structure to
reflect this information. Administrative costs of
managing the programand long termmanagement
and contingencycosts are not included in fee
amounts, however.

The Maryland systemsubsidizes certain minor
wetland impacts by providingitigation for these
impacts without charging the fee. Maryland
officials maintain that thissubsidy is then
recovered by chargingother permit applicants
mitigation fees which reflect something over the
actual costs of producing required mitigation.
This is accomplishethrough the usef, whenever
possible, public or private landisr which thestate
does not have to pay.

The above review shows that there is significant
variation inthe items included as commerctalsts

for the purpose of fee setting across ventures
capitalized exclusively with mitigation fee
revenue. Foexamplemany,but not all, ofthese

velmres do not include component cogis land
or administration fiee charges. None of the
survegetlures appear timclude a premium in
fegharges to reflect theosts of unforeseen
contingenciegalthough thismay not be arelevant
consideration forventures such aPade County
andPine Flatwoodwhich actively managexisting
wetlands rather than provide replacement
wetlands).

Demand and Price Factors in Operating Ventures

Market Type The operating agreementsr each
of the surveyed private ventures,wad as the
one venmthieh is capitalized in part with
pviate resourcesappear to place neestrictions
on thaype of permit impacts these ventures may
serve, beyond specifyinthat regulators will have
the fingay on all proposed trades. The
interviews with regulatoend venture sponsors
conductedor this study suggest thatany of the
private ventures were developed under
assumptionthat their primary marketswould be
relatively small-scale impactauthorized by
generd04 permits, specifically Nationwide 26
pemits. However, the operating agreements for
most ahese ventures explicitly state thia¢y can
service individd@H¥ permit impacts, subject to
Corpmetermination that thmitigation sequencing
rulebave beemmet and that the credit ventures
represent the best practicaleitigation
alternative.

In contrast to these private venturd® two
surveyedventures capitalized with public capital
(Astoria and Bracut Marsh), which are both
relativelyery small operations, were established
to serve specific wetland impdats.example,
Astoria (OR) is authorized to service individual
404 and state permit impacts involving
unavoidable impacts to estuarine wetlands that are
“nessaryunder thelocal comprehensive plan.”
Astoria’s MOA further specifies thathe venture
can be ardgdvhenon-site mitigation is not an
available option ocan only partiallyfulfill the
permitte@tgyation requirement.  Similarly,
Bracut Marsh may serve individual404 and state
permit impacts involvingnly “pocket marshes” in
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the city of Eurekaand estuarine wetlandills in
HumboldtBay.

Not surprisingly, the surveyed ventures that are
capitalized exclusively with mitigation fee
revenues are limited to specifigpes of wetland
impacts. For example, the ventures of Sacramento,
Placer,and DuPage countiewere eactestablished
to secure compensatory mitigatifor Nationwide
26 permits involving less than one acre that are
exemptfrom mitigation requirements under the 404
program. Other ventures, includitigose run by
the state ofMaryland and DadeCounty, were
established to provide mitigatiorfor certain
wetland impacts covered under general
programmatic permit authority. The other
surveyed ventures were each developed
specifically to serve either impacts to certain
limited wetland types, or impacts involving
specific development activities. The operating
agreementsfor the ventures allowed tcerve
certain individual404 permits stipulate that they
can be used in such cases aafier themitigation
sequencingrules have beenmet, and on-site
mitigation opportunities have been exhausted.

Service Area As is the caséor markettype, the
operating agreement$or the surveyed private
ventures do noseem to place severestrictions
on allowable service areas.These private ven-
tures are eithenot restricted to narrow service
areas, or are allowed to serve impaotstside
narrowly defined areas ateemedappropriate by
regulators on a@ase-by-case basisFor example,
the specified service aredsr the St. Charles,
Millhaven, and Delta ventureseach encompass
broad regional watershed aredsurther,the oper-
ating agreemenfor St. Charlesalso allows this
venture to service impactsutside its defined
service areaput subjects such trades tagher
tradingratios. While the operating agreement for
the Pembroke Pines venture definés service
area as the “general vicinity, preferably within the
same watershed,” gays onlythat impacts within
this areawill receive “priority consideration,”
thereby providing the flexibility to allow for
outside-watershed trades.  Similarly, Neabsco’'s
operating agreement specifiés servicearea as

the eastern part of the county in which the venture
is located, but allowsfor deviations subject to
Corps approval. The operating agreemeffior the
Ohio Wetld&mlindation, which anticipates
creatingrious mitigation sites throughout the
state, states that OVWdRould select sites in the
general regions where develautigities are
expected to occur.

The service areas d&dingtie two public
ventaes much more limitethanthose defined
for thesurveyed private ventures. This is not
surprising given themall-scale nature of these
ventures. BracWMlarsh islimited to serving the
citybnfreka and Humboldt Bay, andAstoria's
sevice area encompasses an eight-midlius

within a single watershed.

For the most pathe geographical service areas
for ventures capitalized exclusively witktigation
fees are defined as county-wid&or example,
caty-wide service areas are definddr the
ventures oSacramento, Placer, DuPaged Dade
counties. The Maryland venture requires
mitigation sites to beeisame county as the
wetland impactsthey serve. Similarly, thePine
Flawvood venture focuses on impacts and
rigation within St. Tammany Parish in
Louisiana.

Regulatorgonsistency for All  Mitigation
Options As a generalrule, historical on-site
mitigatiorstandards have bedess stringent than
tlose imposed onthe private credit ventures
sueyed for this report. For example, on-site
mitigation effortsare typicallyallowed to proceed
concurrently with permit impacts.  However,
permittedgpically havenot beenrequired to post
financial assurancéar mitigation success. Such
rejuirements are similar to the qualigontrols

imposed on som#, not all, ofthe surveyed
ventures thare capitalized with publicesources

or with mitigation fees exclusively.

However, then-site mitigationstandards in the
jurisdictions inwhich the credit ventures surveyed

for shigly arelocated werenot all reviewed.

Those that were reviewed include régulatory
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jurisdictions in which area-wide rules for requirements imposed on on-site mitigagorts
commercial credit markehave been developed, in thesgsdictions are reviewed in the next chapter.
which encompass several of the operating ventures

surveyed for this study. The regulatory
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CHAPTER FOUR.
REVIEW AND EVALUATION OF

REGIONAL (AREA-WIDE) GUIDANCE AND
RULES FOR COMMERCIAL CREDIT TRADING

This chapter provides an overvieamd evaluation
of regional guidanceand rules for commercial
credit trading which have been developed in
several localities.The evaluation focuses on how
the various provisions othese markestructure
rules might affect the supplgf, and demand for,
credits from commercial ventures. They are
evaluated against the conditionsecessary for
venture-andmarket-level mitigation success which
were developed and discussed in Chaptér 2.

Overview of Market Structure Guidance and
Rules

Several subsets of the operatingd prospective
credit ventures reviewed in tharevious chapter
include ventures that are located in the same
region and that may eventually operate
competitively [together] in thesame market area.
These areas include, northeast lllinosgutheast
Texas, and aumber ofFlorida regions. However,

a market in whichhtwo or moreventures compete
for the business of the same general set of permit
applicants hasot yet developed as of summer
1994. But a number of different areas of the
country, including the three mentioned above, have
developed Federal, state, docal rules for
commercial credit trading which provide a
regulatory frameworkfor the operation of credit
markets in these areas.

Generally, these area-wideules and guidance
were developed tdfacilitate the emergence of
credit markets by providing information on the
responsibilities of credit ventureand the steps
required for regulatory authorization of
commercial credit sales.The available evidence
suggests thathaving suchrules established in

18 SeeAppendix Afor a list of reference documents
examined,and Appendix Bfor a list of persons interviewed
in connection with these area-wide rules.

advance may be necessary for the timely
establishment of commercial credit ventures,
piaularly private venturesndeed,without such
advance rulibg regulatory uncertaintynay be

so grat that the willingness to invest in credit
prodtion is dampened. As evidencal] but one

of the operating entrepreneurial ventures were
devaped in the absence ekplicit guidance and
exipnced a lengthy planningand approval

process (largely because of disagreements between

regulatory and resource agencies onvarious

venture provisions). By contrast, tist. Charles

venture received a Federal permmiton afterrules

for commercial credit trading were finalized in its

area of operation.

Two approaches to setting markteticture rules
were reviewed in the sumh®94obspart of
thistudy. One approach represestate rules
promulgatedrsuant to legislative directives for
commercial credit trading. Minnesdtayyland,
and Florideave promulgated such regulations.
The Florida rulegiich were promulgated by the
state Department of Environmentdrotection
(DEP) as well aseach of the several Water
Managembigtricts inthe state (which serve as
a regulatory aiEB}, govern several of the
prospective credit ventures listed in Table 1.

The second approach represents Fedgtdhtory
guidelindsr the establishmentand use of
commercial credit ventures in specific Corps
districts. Two sets of Corps district guidelines
were identifiédr this study*® The guidance for
the Corps Chicago Diswvluith was developed
jointly by Federalregulatory and resource
agencies, affect ramber of operating and
prospective credit ventulegted in Table 1,
includirgt. Charles, Wadsworth, DuPage County,

19 as notedearlier, Federal guidandessince been
publish¢2l8 November 199Federal Register Document
95-29023).
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and Lake County. Similarly, the guidance area-widdes are summarized in Tablesahd 3,
establishedor the Corps GalvestoDistrict, which respectively.
was developed jointly by state as well as Federal
regulatory and resourceagencies, includes under Supply and Cost Factors
its jurisdiction the proposedand plannedcredit
ventures of Harris County, Friendswood, QiyaControls The area-wide rules generally
Browning-Ferris IndustriegKaty Wildlife), and provide for the type of balancing of quality
Galveston Bay Foundation. controls necessary to provide adequate
environmental safeguards while preserving the
The area-wide rules all establiskery similar economic viability of commercial credit supply
requirements forthe applicationand approval of (see Tablg). Forexample, thé-lorida rules and
commercial credit ventures. In general, a venture Corps Chidaptrict guidance eachallow
application inany of thesejurisdictions requires a approved ventures to sell a limitemmount of
detailed delineatiomndassessment of the site and crediapacity before the construction of
surroundingareas; a detaileditigation plan that replacement wetlands, provided that these ventures
outlines the componenndschedule of activities post financial assurances in additiaadlering to
relating to the desigandconstruction, monitoring otheguality controls. The Chicago Districtrules
and maintenanceand long-term management of allow approved credit ventureséth up to 30
replacement wetlands; and,dascription of how percent of creditapacity prior to wetland
the venture will improvehe ecological value of construction.The Florida rules do notspecify
the site and surrounding areas. Venture exactly how much of creditcapacity that a
applications must also show thdébe venture permitted credit ventuvdll be allowed to sell
sponsorhassufficient legal or equitable interest in prior to wetlagdnstruction, but preliminary
the venture propertyand that venture replacement indications suggest thatllibe no morethan 10
wetlandswill be protected inperpetuity through pecent. Under both sets afules, remaining
the conveyance of aperpetual conservation creditsan be releasedor sale in stages as
easement or some similar mechanism. various performance standards are met.
The area-wide rules also include a set pob- The Maryland rules provide somewhat less
visions which seforth the conditionsand stand- flexbility regarding the timing of credit sales
ards under which credits generated rbgulator- relative tothe construction and success of
approved venturesan becertified for sale. Once replacement wetlandghey allow for the sale of
regulators conceptually approve a commercial up to 50 percent of cregiiacity from an
credit venture, these general provisions are used to approved credit ventur®llowing the construction
establish venture-specific requiremeriits credit of replacement wetlands.The remaining credit
generation and sale which are writterinto the capacitycan be releasetbr sale aftertwo full
operating agreemerior the venture. Thesepro- growing seasons have passed following
visions are discussefiirther below. The Corps constructionprovided that no remediation was
district area-wide guidance igxpected to be requirednd interim performance standards have
modified to incorporate theew Federal guidance. been mefThe Marylandrules, like the Florida

rulesand Corps Chicago Districjuidance require
credit ventures to post financial assurances in
Evaluation of Market Structure Guidance return forthe right to sell som@ortion of credit
and Rules capacity before the demonstrated success of
replacement wetlands.
The area-wideulesare evaluated below in terms
of their influence on thesupply and demand for Théinancial assurances required by the three
mitigation credits. Important provisions of the area-wide rules discusisede can beeturned
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to credit ventures in stages as progressard
performance standards is demonstratedeatth of
these area-wide frameworks, tiheles specifying
the dollar amount of financial assurance required
in any casdocuses orthe total costs ofachieving
eachmitigation phase rather than the expectebt

of remedial actionfor that phase, taking into
consideration the probabilitgnd cost of failure.
Such a standard might be necessarjeast until
regulatorsgain more experience in gaugirigilure
risk and repair cost associated with venture
mitigations.

Not all of the area-wideules allow forcredit sales
before the construction and/or demonstrated
success of replacement wetlands, however. Both
the Corps Galveston District guidelifeand the
Minnesota state rules requirereplacement
wetlands to be constructethd deemedunctional
prior to credit sales, but do not require ventures to
post financial assurances.

The Minnesota rules establish a state-wodedit
supply system in whichindividual *“account
holders” cancreate creditsfor deposit in the
system, whichthey canthen sell to third parties.
“Local Government Units” (LGUs) oversee the
activities of account holders in their respective
areas andipprove credit deposiand sales. The
LGUs themselves canalso create credits for
deposit andsale. The Minnesota rulesstipulate
that replacement wetlanasust be constructed and
demonstrated successful prior to credit sales
(minimum of six monthdor restoredvetland), and
no financial assurance is required.

This “advanced’mitigation requirement imposed
may not seriously limiprivate commercial credit
production in Minnesota due to thearticular
mitigation  opportunities the state offers.
Minnesota has largamounts of prior converted
and farmed wetlands, includingnany former
Prairie Potholewetlands, whichcan often be

201t should benoted thaiany Corps District guidance

is expected to be consistent withe recently released
Federal guidance.

Review and Evaluation of Regional (Area-wide)
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restored to functioningvetlands relatively easily
and inexpensively (e.g., by simplemoving
drainagetiles). The economics of commercial
credit production in this nstésteheefore be
favorable despite the requirement that replacement
wethnds beconstructedand haveevident wetland
characteristics before credit sales are allowed.

The Minnesota rules do provide some limited
flexibility on the timingissue through a provision
fmash banking” whichallows LGUs to sell
credits prior tahe construction ofreplacement
wetlands. Since an LGlUhat engages in cash
bankingnill be held liable for any failure to
produce succesefplacement wetlands, the
rules provide that anLGU that engages in cash
banking carequire a credibuyer topost a cash
smirities or its equivalent wittthe LGU in an
amount equal tothe estimated costs of
constructihg credit buyer's mitigation
requirement (in additiopatgngthe credit price
set by the LGU). The security provides assurance
to the LGUthat the price chargefbr credits will
be sufficient to cover thdl costs of constructing
relpcement wetlands. Regarding the cash banking
provisiorthe fact sheefor the Minnesotarules
says: “Tloiption is recommended only when
direct replacememtotisavailable orweather
condition$pr example prohibit prior replacement,
andill likely only be necessarthrough1994 or
until banking credits become available.”

The Corps Galveston District guideliaesot

developed specifically to address commercial

credit trading. Ratherutes focus orsingle-
user mitigationbanking, althoughthey do say that

“[tJransfer of mitigation credits to a thady is
permissible if it is included in the specific bank
MOA and follows the procedure stated in the
MOA."” Given therules’ lack of specificattention

to commercial crediding, it isnot surprising
that they provide no flexibility concerning the
timing of credit use relative to wetland
construction and success. The rules require
venture wetlands to be in placand judged
succesful before creditscan becertified for use
(or transfer), and no financial assurance is
required. In an interview, District regulators
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indicated that in1993 when the guidance was
drafted they did not anticipate the potential
widespread emergence of commercial credit
trading; consequently, the guidancevastten did
not reflect the specialeeds ofcommercial credit
ventures.

Despite the Corps Galvestddistrict guidelines’
seeminginattention to the economic viability of
commercial credit venturegour of the surveyed
prospective credit ventures were locatetthin
this jurisdiction and were being developed in
conformance with theules. Howevertwo of these
(Harris County and Friendswood) werebeing
established to serve the anticipatecitigation
needs of their sponsors as wellfas credit sales
to other permit applicants. Since the commercial
part of these ventures probably entaidatively
little additional financial commitment, the
advancednitigation requiremenfior these ventures
may not be a limiting factor forcommercial
operations.  Additionally, the development of a
third proposed venture in the Galvestbistrict
(Katy Wildlife) appears to be motivated in large
part by the publicrelations value of restoring a
degraded ecosystem. The venture sponsor,
Browning-Ferris Industries, is anember of the
“Wildlife Habitat Council” which certifies private
companies that engage in environmentally
responsible behavior. The value of this
certification appears to be one reason the company
is moving aheadvith the projecteven though it
will  require significant  up-front capital
expenditures.

The inflexibility of the Galveston guidelines with
respect to the timing of credit marketability is
proving problematidor another proposed venture
in the District, however. Its sponsor, the
GalvestonBay Foundation (GBF),was given a
tract of land thatthey deemedwell suited for
producing mitigation credits. However, GBF did
not have the money to do tieitigation work in
advance of credit sales. Corpsregulators
acknowledged that this proposed venture
illustrates that therules asthey now stand may
hinder the development of commercial credit
supply in the Galveston District.

Regulatory Treatment of Different Ventufgpes
Apart from the Corps Galveston District
guidelines, the arearweesurveyedfor this
study focusspecifically on credit saleand are
generally attentive to the specieds of
comercial credit venturesWhile they generally
appear to preserve the economic viability of
commercial creditsupply, some hold private
ventures to higher standards of performance than
pulr ventures, which could provide public
ventures with an artificial cosadvantage. For
example, fHerida rules do not require ventures
developed by the state Department of
Environmental Protection, the state Water
ManagemenDistricts, to post financial assurance
as mecessarycondition forearly credit sales, but
private venturesyels as local government
ventures, must provide such assurandestther,
the rules require as a condftonreceiving
weure permits that private entities musve a
“legal or equitable interest” in the property which
is to be deethe venture.But state-sponsored
venturesneed only to haveadentified potential
venture sftesbe acquired” as a condition for
receiving permits.

Thesprovisionsmay reflect the state’s desire to
get commercial credit trading started timaly
fashion. The rules explicitly “encouraged” each
water management district to establish at least two
mitigation ventures in their respectivareas by
January 1,1995. Whatever their motivation,
however, thegerovisions provide an artificial cost
advantader state-sponsoredredit ventures over
local governmentand private ventures. It thus
raises the possibility that privaibel local
government ventnasnot beable to compete
in the same market area with state ventures.

The Marylandiles alscappear to create @ouble
stadardfor private credit ventures with respect to
financial assurance requirements. Ventures
developed bipcal governments or private entities
may be permitted to sell some portioncrafdit
pacity before the success of replacement
wedinds is demonstrated, butonly private
tweesare required tgost financial assurances.
Local government ventures are instead required to
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demonstrate in some otheranner the capacity to
address contingencies.

Cost AccountingandCredit Pricing As the above
discussion indicatesgach of the area-widaules
require commercial credit ventures &ahere to
certain quality controls as a condition for
commercial operations. These quality controls
will affect eachcredit venture’s cost of producing
credits, and, thus, the level of credit prices
necessary to meet the venture’s financial
objective. But the area-widerules generally do
not establish rules aguidance specifying thiypes

of production costs that should be relevant to the
credit pricing structure of some venture, nor the
methods that should be used by ventures to
account for production costs ihe price-setting
process.

One would expect that such guidance is not
necessaryfor private ventures; in this case the
area-wide rulesneed only be concerned with
ensuring theecological success of venture replace-
ment wetlands.But since theway in which public
ventures defineand account for production costs
in its credit pricingstructuremay affect thepros-
pects for both venture leveland market level
success, thisnay be arelevant issudor the area-
wide rules toaddress if the relevant entities wish
to encourage private sector investmerior ex-
ample, if some public credit venture failedftdly
account forandreflect all of itsdefined commer-
cial costs of production inhe setting of credit
prices, this wouldead to“below-cost” pricing. In
addition tosubsidizing themitigation requirements
of credit buyers, thisvould be in-compatible with
venture-level mitigation success becauseaitid
threaten theecological success as well as the
financial solvency of thepublic venture. This
situation also would bmcompat-ible with market-
level mitigation success becausecihuld place
private ventures at a competitive disadvantage,
and, thus, lessen thehancethat several credit
ventures could co-exist in the same market area.

In general, the area-wideles seemechot to have
recognized or anticipatetttis potential obstacle to
venture- and market-level mitigation success.

Review and Evaluation of Regional (Area-wide)
Guidance and Rules for Commercial Credit Trading

Coatcountingand credit pricing issuegre not

addressed at all by the Chiaaddsalveston
Corps District guidelines nothe Marylandstate
rules*

TheFlorida rules do include a provision that
adssescost accountingand credit pricing by
state ventures (i.e., those developed by the
Department of Environmdptatection orany of
five WatdianagemenDistricts) butonly by way

of establishing a ceiling on the credit prices they
can charge. It providekat: “The cost per
mitigation credit from a Department (District) bank
shall be gbelyepartmen(District), butshall
not exceed the higher of:

1. The estimated cost, dhe time of final
permit processing, of creating one acre of
wetland on the project site, including the
fair market value established by
independent appraisal, of lands at or
abutting the project site to be used for
mitigation, and construction, operation,
monitoring, and management costs; or

The Department’s (District's) estimated
cost per creditfor acquisition, design,
construction, operation, monitoring, and
management of the mitigation bank.”

The first item refers tdhe cost of providing on-
site mitigation for some permit impact. The
second item refers to theost of providing
equivalent credits by a state credit ventama] its
wording implies that state ventures must consider
all land andproduction costs irthe price setting
process. But this provision establishes a ceiling
rather than afloor for credit prices at state
ventures. That is, it does notsay that state
ventures musprice credits so as to ensure that all
commercial production costre fully reflected in
credit prices.

21 The new Federal guidance alsioes not address
these issues.
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At any rate, amendments proposed in August 1994
to the rules promulgated byhe Department of
Environmental Protection (DEP) would eliminate
this provision. If adoptedthe rules asamended
would make no reference wpst accounting and
credit pricing by stat¢or local government) credit
supply ventures. The separaterules proposed by
each ofthe Water Managememistricts (WMDs)

in the state, as originally written, were virtually the
same as theules promulgated by DEP. However,
it is not clearwhether all of thevarious WMDs
follow DEP’s lead in adopting or rejecting this
proposed change to the DEP rules.

The Minnesota rules, otne otherhand, do appear
to recognize aeedfor government credit ventures
to carefully accountfor production costs in the
pricing of credits. The Minnesota rulesaythat all
public resources devoted to public credit ventures
must befully costed and reflected in the prices
they chargefor credits. The fact sheetfor the
rules includes the following explanation:

“If a local government uses itproperty,
funding, staff time for design and
monitoring, etc. to complete a wetland
restoration or creation proje@nd gain
bankingcredits, it must factor those items
into the price it chargefor the sale of
wetland credits. This means that when
constructing wetlandsfor banking on
public land, the value of the land rights
and public contributionsneed to be
factored into the sale price of credits.”

Demand and Price Factors

Market Type The area-wide ruleggenerally do
not restricthe commercial crediption to specific
types ofwetland discharge permits (s@able 3).
The Minnesota rules provide one limited exception
by restricting the commercial crediption to state
permits involving wetland impacts of less than five
acres if these impactsccur in counties that have
less than 80% of pre-settlement wetlands
remaining. The Corps Chicago Districjuidance
also anticipate that commercial credit ventures will
be used primarily to serve permits that affect
“relatively small acreage dbw value wetlands.”

The Chidagdrict guidance stipulate that:
“Typically, these will be projects which, with
mitigatiorare  currently authorized under
Nationwide Permit No. 26.” But the Corps
Chicago Distrguidance, like those of tHgéorps
Galveston District, doot explicitly restrict
individual 404 permitees from using the
commercial credit market option.

The Florida rules akmy state permittee, and
theMaryland rules allow any state permittee that
produces non-tidal wetland impactsjséo the
credit maoiggion provided that themitigation
sequencingrules are first met. The Minnesota
rules also allowany permittee in countietaving

more thed% of pre-settlement wetlands to use
theredit marketoption subject tdhe satisfaction
of mitigation sequencing rulesEach of these

statesre well-developed wetland permit
programsgnd state and Federal 404 permit
applicationsare typically processegimultaneous-

ly. In cases such as these in which the state permit

program is at least as stringent as the federal 404
program, if a permitteetsitigation plan satisfies
stateegulators, ittypically (but not necessarily)
ilwalso satisfy Federalregulators. Thus, the

flexibility on the types ofstate permittees that may

ube commercial credmption under the=lorida,

Maryland, andMinnesota rulesmay translate into

camitant flexibility withregards to Federal 404
permittees in these jurisdictions.

It ismportant to note tha@ach of the~ederal and

state area-wide guidaand rules require
permittees to firssatisfy themitigation sequencing
rules beforethey will be allowed to use the
comercial credit markedption. This adherence
to the mitigatiosequencingrules includes the
regulatory preferencir on-site mitigation.Under
each ofthe area-widerules, a permittee will be
allowed terovide their required compensatory
mitigation through purchases from commercial

credit ventunely whenregulatorsdetermine that

on-site mitigation st practicable orwould
produce less ecological value.

Sericeas Most of the area-wideules also
appear to provide timecessaryflexibility with
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respect to venture service areasnioy specifying
narrowly defined service areasd byallowing for
certain deviations from specifiedervice areas.
For example, the Chicagborps Districtguidance
defines service areas as one of five regional
watersheds, anélso allow for certain outside-
watershed trades subject to higher tradiaios.
Similarly, the Minnesotaand Maryland rules
define service areas as county-wide within
major watersheds,and also allow for certain
exceptions. The Galveston Corps District
guidelines specify service areas as watersheds or
major hydrological basins, but do not provide
explicit explanation of these terms.

The Florida ruleshowever,may create a problem
for credit ventures by its narrowlyefined service
areas. The Florida rules define service area as
“regional watershed or aquatic preserve,” with
certain exceptions that are subject to higher trading
ratios. While this language suggests service areas
could be quite large, interviews with staf#cials
indicate that some of the state Watsnagement
Districts (of which there are fivejnay encompass
more than fifty differentegional watersheds as the
term might be interpreted under thales. This
suggests thanhanyservice areas in the stateuld

be quite small,which could greatly restrict the
demand forcredits fromany one credit venture
unless overall wetland development activitighin
these watersheds is substantial.

Regulatory Consistency for Al  Mitigation
Options Each of the area-wideules impose
quality control standards on commercial credit
ventures that are more stringent, warying
degrees, tharthose applied toon-site mitigation
projects in thesgurisdictions (see Table3). For
example, each of the individual qualigontrols
imposed by the Corps Chicagand Galveston
District guidelinesfor commercial credit ventures
appear to be higher thahose applied tmn-site
mitigation. Indeed, the preamble to th&Corps
Chicago Districts guidelinefor commercial credit
trading explicitly says that: “Mitigation banks
generally shall be held to higher standards of
performance than conventional wetlamitigation
sites.”

Perhaps themost visible difference inquality
controlrequirementgor the two mitigation options
in thesBorps Districts involves provisions for
mitigation timingand financial assurance. The
Galvedbistrict guidelines require venture
refacement wetlands to be constructed and
certified successful befoceedits generated by the
site can based. On-site mitigation in this district
is typically allowed to proceed concurrently with
thepermitted activity. The Chicago District
gdancedoes allowapproved credit ventures to
sepié limited portion of creditapacitybefore
repkement wetlands areonstructed, which is
comparable to the concurrenitigation
requirement imposed on on-site mitigation projects
in this jurisdiction. However, commerciabit
vetures will be allowed t@ngage irsuch“early”
credit sales onlthdy post financial assurances.
Financial assurancem@required irthe case of
on-site mitigation.

The quality controls imposed by the threstate
rulefor commercial credit tradinglso appear to
be comparable to those applied toothsite

mitigatiooption in these areas, except for
provisions regarding mitigation timing and financial
assurance. The Minnesota rules require commer-
cial credit ventures to constractd demonstrate
the “success” of replacement wetlands before
credits salesire allowedbut on-site mitigation is

allowed to proceed concurrently with permitted

impacts.  Similarly, theMaryland rules allow
approved credit ventures to sell sopertion of
creditapacityafter mitigation constructioonly if

fingadcassurance is posted bye venture. By
contast, as long as on-site mitigation is completed
conarrently with the permitted wetlangroject,
this mitigation option is not subject fioancial
assurance requirements.

The Florida rules agply this type of double
stadard tocommercial credit ventures, but only
withrespect to those developed by private entities
or local government$he rules forthe timing of
cedit salesandfinancial assurances that pertain to

tessponsored credit ventures are comparable to
thoseapplied to on-site mitigation. However,
Floridagenerally doesot require permittees to
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post financial assurancéor on-site mitigation
projects.

In terms of mitigation requirementonly the
Maryland rules for commercial credit trading
appear to create a douldandardor commercial
credit ventures (se@able 3). Trading ratios for
on-site mitigation inthe state are set according to
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fixed formulashat vary according to theype of
wetland impacted by the permitted activity. But
the Marylandrules for commercial credit trading
stipulate thatommercial tradesvill be subject to

trading ratios tlaaé 50 percent greater thdmose
required for on-site mitigation.



Review and Evaluation of Regional (Area-wide)

Guidance and Rules for Commercial Credit Tradi

TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions

1.FLORIDA

Area-wide Rule

State rules issued by the state Department of Environmental Prote
(DEP) as well as the several state Water Management Districts (19
The Water Management Districts (WMDs) issue permits for local

ng

tion
94).

government, private, and DEP credit ventures in their respective areas.

The DEP issues permits to WMD credit ventures. Amendments to
DEP rules proposed in fall 1994.

Quality Control |Acceptable Mitigation/
Standards Performance,
Monitoring &
Maintenance

the

Wetland restoration, creation, enhancement, and preservation (incliiding

uplands) are all acceptable methods for producing replacement wet

Success criteria and monitoring and maintenance standards for

lands.

replacement wetlands required. Determined case-by-case in the venture

permitting process.

Long-term Site
Protection &
Management

Perpetual conservation easement for venture sites must be convey
the state agency and relevant water management district (WMD), @
interest conveyed to the state agency.

Private credit ventures must provide up-front trust funds for long-te
management. Local government ventures must also provide trust f
for long-term management, but these can be funded as credits are
withdrawn, provided that trust funds are fully funded by the time all
credits have been withdrawn. State agency and WMD credit ventu
are exempt from trust fund requirements for long-term managemen

Timing of Credit
Marketability/Financial
Assurance

Permitted private or local government ventures will be able to sell s
limited portion of credit capacity before construction of replacement
wetlands only if financial assurance is posted equal to the cost of
constructing and implementing mitigation phases, which can be rele
when the construction and implementation for the mitigation phase
complete and trending toward success. Financial assurance not re
when construction is complete for some phase and success is
demonstrated prior to credit sales. (No credit is available for the crg
of freshwater wetlands until success is demonstrated.)

Permitted DEP and WMD credit ventures may sell credits before
wetland construction (or even before selection of venture sites) with
financial assurance requirements.

ed to
r fee

m
unds

res

bme

ased
S
guired

pation

no

Cost Accounting/Credit Pricing

The rules as originally promulgated establish the types of costs that
be considered for credit pricing at DEP and WMD ventures by way
provision that establishes a ceiling on the credit prices charged by t
ventures as no more than:

1) “the estimated cost per credit of acquisition, design, construction
operation, monitoring, and management for the mitigation bank;

2) the cost of creating one wetland acre at the site of a permitted p
proposing to use the state venture, including fair market land val
construction, operation, monitoring and management costs.”

A proposed amendment to the DEP rules would eliminate this decis
rule (it is unclear whether any or all of the WMDs would change the
rules accordingly).

must
ofa
hese

and,
oject
he,

ion

=

T Provisions as of Summer 1994,
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TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions

(Continued)

2.MARYLAND

Area-wide Rule

State Department of Natural Resources (DNR) regulations (1994).

DNR

would issue venture agreements to local government and private credit

ventures.

Quality Control
Standards

Acceptable Mitigation/
Performance,
Monitoring &
Maintenance

Restoration of former and degraded wetlands, and wetland creation

suitable uplands are acceptable methods for producing replacement
wetlands. Wetland enhancement may be allowed on a case by case

basis.
Required success criteria for replacement wetlands include:

1) Sufficiency of hydrology to sustain non-tidal wetlands

2) Interim standard of 45% plant coverage

3) Final standard of 85% plant coverage within the monitoring perio

4) Evidence that wetlands are providing or will provide non-tidal wet
functions.

Five year monitoring and maintenance period for replacement wetlg
required.

Long-term Site
Protection &
Management

Mechanism required to assure site protection in perpetuity.

Timing of Credit
Marketability/Financial
Assurance

State-approved ventures may sell up to fifty percent of credit capac
when:

1) As-built plans showing completed site construction, preparation,
contouring have been submitted to the state agency, and

2) Surety bonds or equivalent are posted by the venture in an amo
equal to the fee structure established by the MD Non-Tidal Wetl
Compensation Fund.

No more than one-half of expected total replacement wetland acrea
can be the basis for credit sales before two full growing seasons ha|
passed following construction. The remaining credits can be releas]
sale after two full growing seasons if remediation has not been reqy
and the interim success criteria have been met.

Financial assurance remains in force until the completion of the
monitoring period or the last credit is withdrawn, whichever is later,
can be patrtially released within the monitoring period. Local govern
ventures are not required to post financial assurance; they must ins
demonstrate, in some other manner, the ability to perform needed
corrective actions.

using

d
land

nds is

ity

and

unt
and

1ge
ve

ed for
ired

put
ment
tead

Cost Accounting/Credit Pricing

The rules do not discuss cost accounting or credit pricing issues.

T Provisions as of Summer 1994.
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TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions
(Continued)

3.MINNESOTA

Area-wide Rule State regulations (1993) establishing a state-wide credit trading system.
“Local Government Units” (LGUSs) approve credit deposits and sales by
private “account holders;” LGUs also can create credits for deposit and
sale.

Quality Control | Acceptable Mitigation/ Restoration of degraded wetlands can be used to produce replacement
Standards Performance wetlands. Wetland creation is acceptable only in counties which have

. ’ 80% or more of pre-settlement wetlands.
Monitoring &

Maintenance Success criteria for replacement wetlands relating to hydrology,
substrate, and vegetation required; determined case by case for egch
mitigation site.

Account holders as well as the Local Government Unit (LGU) having
jurisdiction over accounts are responsible for monitoring credit deposits
located in their areas for a five year period. LGUs can order account
holders to undertake corrective actions as needed. A state board will

inspect each site at least once every five years and can order corrgctive
actions.

Long-term Site Deed covenants must be recorded for credit sites. Transfer of credlits
Protection & must be acpomp_an!ed by tran_sfer of fee_titlg, _ease_ment or license. The

holder of this claim is responsible for maintaining site wetland statug in
Management perpetuity.

Timing of Credit Replacement wetlands must be constructed before credits can be
Marketability/Financial authorized _for sale. For_wetland restorations, at Iea_st SsixX month§_rrust
pass following construction before LGUs will determine acceptability| and
total amount of credits generated (for wetland creation, at least one year
must pass). No financial assurance is required.

Assurance

LGUs may sell credits sales prior to wetland construction only if the
have chosen a mitigation site, developed a replacement plan, and ¢
estimate the amount and type of replacement wetlands that will be
created. Since LGUs will be held responsible for the success of
replacement wetlands that serve as the basis for early credit sales,|LGUs
can require the credit buytr post financial assurance with the LGU
equal to the cost of construction (in addition to the credit price charged).

D =
]

Cost Accounting/Credit Pricing The rules stipulate what cost accounts should be reflected in the prjces
charged for credits by LGU account holders. The fact sheet for the rules
explains:

“If an LGU uses its property, funding, staff time for design and
monitoring, etc. to complete a wetland restoration or creation projegt and
gain banking credits, it must factor those items into the price it charges
for the sale of wetland credits. This means that when constructing
wetlands for banking on public land, the value of the land rights and
public contributions need to factored into the sale price of credits.”

T Provisions as of Summer 1994,
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TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions
(Continued)

4.CHICAGO CORPSDISTRICT

(1994). The USACE issues permits or signatory agreements for pu
and private credit ventures. (NOTE: Federal guidance was publishg
November 1995.)

Quality Control | Acceptable Mitigation/ | Restoration of former wetlands and creation of new wetlands are
Standards Performance emphasized and given full credit. Wetland enhancement and
Monitoring & ’ preservation may be acceptable on a case by case basis, but will b

) only partial credit.
Maintenance

Required success criteria for replacement wetlands include:

1) Native perennial species of wetland community represents 50%
species within 2 years of planting, and 80% within 5 years

2) Federal delineation criteria met

3) Atleast 75% of total plant cover is obligated of facultative wetlan
species

4) At lease 70% of species planted or seeded are alive.

Five year monitoring and maintenance period required for replacem
wetlands.

Area-wide Rule Interagency agreement between the USACE, USEPA, and USFW$

D
blic
2d in

e given

of

ent

Protection &

Escrow accounts or their equivalent required for funding monitoring
Management

maintenance of replacement wetlands until all credits have been ce
and sold or until the USACE determines that replacement wetlands
self-sustaining.

Long-term Site Permanent conservation easements with deed restrictions required,.

and
tified
are

Timing of Credit Three types of credits recognized:

Marketability/Financial

1) uncertified-available for sale prior to the construction of replacem
Assurance

wetlands (no more than 30% of total credit capacity)

2) conditionally certifieelafter second growing season following
construction if trending toward success

3) certified-replacement wetlands have met all success criteria.

When a credit venture’s charter is approved, uncertified credits (no
than 30% of total credit capacity) are released for sale. Additional 2
of credits can be sold when hydrology is established, and another 2
when planting is complete. Final 30% available for sale upon condit
certification of credits.

Uncertified credits must be backed with surety bonds or equivalent
to the estimated cost of generating conditionally certified credits. O
achieved, surety bond amounts reduced to the estimated cost of
generating certified credits.

ent

more
0%
0%
ional

equal
nce

Cost Accounting/Credit Pricing Cost accounting and credit pricing issues are not addressed.

T Provisions as of Summer 1994,
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TABLE 2. Area-Wide Rules for Commercial
Credit Trading: Supply Side Provisions
(Continued)

5.GALVESTON CORPSDISTRICT

Area-wide Rule Interagency guidelines developed by the USACE, USEPA, and other
federal and Texas resource agencies (1993). The USACE issues
memoranda of agreement for public and private credit ventures.
(NOTE: Federal guidance was published in November 1995.)

Quality Control |Acceptable Mitigation/ | Wetland restoration, enhancement, and creation are all acceptable
methods for producing replacement wetlands. Wetland preservation

Standards Performance, 1 )
. allowed in exceptional cases only.
Monitoring &
Maintenance Success criteria, as well as monitoring and maintenance required fqr
replacement wetlands. Determined case by case for each venture
Long-term Site Mechanisms required to ensure site protection in perpetuity.

PICILEEIO ¢ Trust funds required for future management only if the mitigation

Management method employed requires active long-term management.

Timing of Credit Replacement wetlands must be constructed and meet success crit¢ria
Marketability/Financial | Prior to credit trades.

Assurance The rules provide that the transfer of credits to “third parties” is

permissible if provisions and procedures for credit sales are included in
specific venture agreements. The rules do not otherwise specifically
address credit sales.

Cost Accounting/Credit Pricing The rules do not discuss cost accounting or credit pricing issues.

T Provisions as of Summer 1994.
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TaBLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisiong
1.FLORIDA

Area-wide Rule State rules issued by the state Department of Environmental
Protection (DEP) as well as the several state Water Management Dis-
tricts (1994). The Water Management Districts (WMDSs) issue permits
for local government, private, and DEP credit ventures in their
respective areas. The DEP issues permits to WMD credit ventures.
Amendments to the DEP rules were proposed in fall 1994.

Market Type The rule allows any state (dredge and fill) and WMD (surface water
management) permittee, after sequencing requirements have begn
met, to use the credit option subject to the following conditions:

“Use of a mitigation bank is appropriate, desirable, and a permittable

mitigation option when the mitigation bank will offset the adverse

effects of the project; and

1) on-site mitigation opportunities are not expected to have
comparable long-term viability...and

2) use of the mitigation bank would provide greater improvement|in
ecological value than on-site mitigation.”

Service Area Mitigation service areas for each venture will be determined based on
whether “...adverse impacts within the mitigation service area camn be
adequately offset by the mitigation bank.” The proposed amendments
to the DEP rules add that such service areas “...will typically be
coextensive with the regional watershed in which the mitigation bank is
located.” The rules do allow for trading outside defined service areas
in cases involving:

1) impacts of less than one-half acre

2) linear impacts involving infrastructure projects, and
3) impacts located partially within the service area.

Consistency with Quality Controls The _quality control standards for cqmmercial credit ventures, as
On-site Mitigation applied to local government and private ventures (see Table 2) appear
to be more stringent than those typically applied to on-site mitigatjon

Standards projects. For example, a permittee who uses the on-site mitigation
option is not required to provide trust funds for long-term

management. Mitigation is allowed to proceed concurrently with
permit impacts, and financial assurance is not required unless the
estimated mitigation cost exceeds $25,000.

However, the quality control standards for DEP, WMD, or local
government credit ventures do not require trust funds for long tefm
management or financial assurances for mitigation construction and
success.

Credit Requirements | Commercial credits defined as acres of wetland type. In-kind trades
only. Trading ratios determined case by case for each permitted
impact. Credit trades outside service area (except for linear impacts)
subject to higher trading ratios.

Case by case determination of credit requirements is also used fpr the
on-site mitigation option. Nothing in the rules for commercial credit
trading suggests that a permittee who uses this mitigation option would
be subject to higher trading ratios than if the on-site mitigation option

were instead used (all other factors equal).

FProvisions as of Summer 1994.
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TaBLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisiong
(Continued)

2.MARYLAND

Area-wide Rule

State Department of Natural Resource (DNR) regulations (1994)
DNR would issue venture agreements to local government and p
credit ventures.

rivate

Market Type

Any state permittee with non-tidal impacts after sequencing rules
been met, and provided that on-site mitigation has been investigs

have
ted

Service Area

The rules establish a hierarchy for determining where mitigation
projects can be located relative to the project impact. However,
venture service area would typically be defined as the same cou
preferably within the same watershed segment. Exceptions are
allowed for certain circumstances.

a
nty,

Consistency with
On-site Mitigation
Standards

Quality Controls The quality control standards for commercial credit ventures (se€
Table 2) are generally the same as those applied to on-site mitigdg
projects, except for mitigation timing requirements. Commercial g
ventures will be allowed to sell some portion of credit capacity
immediately following the construction of replacement wetlands
provided that financial assurances are posted. By contrast, on-s
mitigation is allowed to proceed concurrently with permit impacts,
no financial assurances are required as long as mitigation require|
are fulfilled before the completion of the permitted activity.

tion
redit

te
and
ments

Credit Requirements | Commercial credits defined as acres of wetland type. In-kind tra
only. Trading ratios follow set formulas that vary according to
wetland type and mitigation method. These range from 1.5t0 1
emergent wetlands to 4.5 to 1 for scrub shrub or forested wetlan
“special state concern.”

In each case these trading ratios for commercial credit trading ar
greater than the trading ratios applied when the on-site mitigation

des

or
ds of

2 50%

option is used.

IProvisions as of Summer 1994.
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TaBLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisiong
(Continued)

3.MINNESOTA

Area-wide Rule

Regulations (1993) establishing a state-wide credit trading system.
“Local Governments Units” (LGUs) approve credit deposits and dales
by private “account holders;” LGUs may also create credits for
deposit and sale.

Market Type

In counties having more than 80% of pre-settlement wetlands, credit
trading is allowed for any state permittee provided that the LGU
determines that sequencing rules have been met and on-site mitigation
is not “reasonable or desirable.” In counties having less than 80% of
pre-settlement wetlands, credit trading is allowed only for permit
impacts involving 5 acres or less (after sequencing review and
investigation of on-site mitigation).

Service Area Service area is defined as county or major watershed, with certaln
exceptions.
Consistency with Quality Controls The quality control standards applied to commercial credit sites (3ee
i RS Table 2) are comparable to those applied to the on-site mitigation
On-site Mitigation ; e L : 5
Standards option, except for the timing of mitigation. Commercial credit sites

must be constructed at least six months before credits can be sqgld. By
contrast, on-site mitigation can proceed in the absence of financial
assurance as long as it is completed concurrently with permitted
impacts.

Credit Requirements | Commercial credits defined as acres of wetland type. Trading rat
determined case by case but subject to requirements. For in-kind
trades within the same watershed, minimal trading ratios are:

0s

1) 1:1 for impacted wetlands on agricultural land or trades within
counties or watersheds in which 80% or more of pre-settlement
wetlands remain,

2) 2:1 for impacted wetlands on non-agricultural lands or trades within
counties or watersheds in which less than 80% of pre-settlement
wetlands remain.

For out-of-kind trades or trades outside of county of watershed,
trading ratios range from 1:1 to 3:1 depending on the type of wetland
impacted.

These rules apply equally to commercial credit trades as well as to the
on-site mitigation option.

I Provisions as of Summer 1994.
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TABLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisions

(Continued)

4.CHICAGO CORPSDISTRICT

Area-wide Rule

Interagency agreement between the USACE, USEPA, and USF
(1994). The USACE issues permits or signatory agreements to
and private credit ventures. (NOTE: Federal guidance was publis
in November 1995.)

VS
ublic
shed

Market Type

While the rules do not explicitly restrict the markets for credit vent
to certain types of 404 permits, they do say that:

“It is intended that mitigation banks in Corps’ regulatory jurisdictio
be used primarily to mitigate wetland impacts associated with pro|
which, individually, affect relatively small acreage of low value
wetlands or other waters of the U.S. Typically, these will be proj
which, with mitigation, are currently authorized under nationwide
Permit No. 26.”

The rules also stipulate that the mitigation sequencing rules must
met as a precondition for the commercial credit option, and that:

“On-site compensatory mitigation will be preferred over the use o
bank credits for projects where it is determined that replacing wet
on-site is appropriate considering landscape function and the
probability of mitigation success; conversely, banking is preferred
where on-site mitigation would necessarily produce wetlands of Iq
functional value or the mitigation would be prone to failure.”

ures

ects

pcts

be

f
lands

W

Service Area

Trades must be within the same regional watershed,; the district i
divided into five such watersheds. Exceptions allowed in certain g
but subject to higher trading ratios.

b
ases

Consistency with
On-site Mitigation
Standards

Quality Controls

The quality control standards for commercial credit ventures (se€
Table 2) are more stringent than those typically applied to the on
mitigation option. The rules for commercial credit trading include
following language: “Mitigation banks generally shall be held to hig
standards of performance than conventional wetland mitigation si
For example, credit ventures are held to more stringent success
criteria, and easement are not always required in the case of on-
mitigation. Further, on-site mitigation is allowed to proceed
concurrently with permitted impacts, but no financial assurance is
required.

site
the
her
tes.

”

site

Credit Requirements

Commercial credits defined in terms of acres of wetland type; in-
trades only. For trades involving created or restored wetlands, tr
ratios are 1 to 1 for certified credits, and 1.5 to 1 for uncertified o
conditionally certified credits (see Table 2 for definition of certified
and conditionally certified credits). For preserved or enhanced
wetlands, trading ratios are determined in the venture approval p
but will be much higher. For trades outside service area, trading
multiplied by factor of two.

These requirements mirror those applied in the case of on-site
mitigation. For on-site mitigation, which occurs concurrently with
permit impacts (and thus is similar to uncertified or conditionally
certified commercial credits), trading ratios are typically set at 1.5

kind
ading
r

ocess
ratios

to 1.

I Provisions as of Summer 1994.
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TABLE 3. Area-Wide Rules for Commercial
Credit Trading: Demand Side Provisiong

(Continued)

5.GALVESTON CORPSDISTRICT

Area-wide Rule

Interagency guidelines developed by the USACE, USEPA, and o
federal and Texas resource agencies (1993). The USACE issue
memoranda of agreement for public and private credit ventures.
(NOTE: Federal guidance was published in November 1995.)

ther
s

Market Type

Any 404 permittee after applicable sequencing rules have been n
The rules further state that: “...on-site mitigation will be preferred
unless the applicant can clearly demonstrate to the Corps that
compensatory mitigation from the bank will result in a higher quali
wetland and environmental gain.”

het.

Iy

Service Area

Trades must be within the same watershed or hydrological basin

Consistency with
On-site Mitigation
Standards

Quality Controls

The USACE District is currently developing criteria for on-site
mitigation projects that will include standard success criteria and
monitoring and maintenance requirements comparable to those
required by the rules for commercial credit trading (see Table 2).
However, while credit ventures cannot engage in credit use until
replacement wetlands are constructed and certified successful, o
mitigation will continue to be allowed to proceed concurrently with
permitted impacts.

n-site

Credit Requirements

Trading ratios for permittees determined case by case. In-kind t
preferable.

Nothing in the rules suggests that a permit applicant would be he
higher trading ratios if commercial credit trading were used rather

ades

d to
than

the on-site mitigation option (all other factors equal).

I Provisions as of Summer 1994.
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CHAPTER FIVE.
WATERSHED PLANNING FOR

COMMERCIAL CREDIT VENTURES

Another approach to establishingules for
commercial credit trading is to include them as
part of a localwatershed-based wetlandssource
planning process, where theules apply to a
specific area coincident with the planning
boundaries of the watershed. Circumstances
surrounding particular wetlandll permits have
motivated some communities to develop wetland
plans that include markestructure rules for
commercial credit trading.These watershetlles
are similar in many respects to the state and
Federal rules for commercial credit trading
reviewed in the previous chapter.

This chapter provides case study review and
evaluation of watershedplans for wetland
management. The watershed plans selected for
study include thoséor which the development of
commercial credit ventures was one objective of
the planning procesd-or purposes of presentation
and analysis, the markestructure rules for
commercial credit trading established by states and
Corps Districtsare referred to as regional or “area-
wide” rules, while those markestructure rules
established as part of localvatershed-based
wetlands resourcelanning mechanism are called
“watershed” rules.

Proposals to integratgetland programs within an
overall watershed approach now routinelppear
at the Federal, statendlocal level (Association
of Wetland Managerd 994, The Wildlife Society
1994). The Clinton Administrations policy
statement, Protecting America’s Wetlands: A
Fair, Flexible, and Effective Approach (White
House Office on Environmental Policg993)
supports linking of watershed and wetland
management. States such as Delaware and
California, to name onlytwo, are advancing a
watershed approach focus onwetlands. Some
local governmentdave initiated watershed-based
wetlands resourcelanning to match Section 404
permit requirements withexpected development
pressures. Other locally initiategdlanning has

focused on non-jurisdictional wetlandsaving
wetlands under Sé@wfor Federal oversight.

Thosewho are apprehensivabout off-site (and
Ipaps out-of-kind) mitigation support linking
wetleggllation in general, and mitigation
through commercial credit ventures in particular, to
aevshed-based planThe concern is that once
venturese operatingtheywill encouragemaking

all wetlands available for fill, albeit with
compensation requiremdfagy believe that to
counteract this possibilityplan that identifies in
advance areas wherBll placement should be
discouraged will protecthigh ecological value
sites. In addition, gplan might identify areas
where commercial credit ventures should be
located to kmstect and restore the wetland
resourcdhesearguments help explaiwhy the
Clinton administration supports mitigation ventures
in the context of watershed plans (Whitse
Office on Environmental Policy 1993).

Specifically, @Giaton administratiorhasargued
thatvetlands management including tisection
404 regulatory programwould bebestincorporat-
edto an overall “watershed approach,” that
includes “appropriate watershed-based categoriza-
tion frameworks? Categorizatioranks wetlands
in advance of ampplication for a fillpermit for
their suitability for preservation and their
suitabilityfor development with compensatory
mitigation. Categorization is niotended to deter-
minewhich wetlandscan besacrificed, butrather
is to assesdpr each wetland parcel, whether that

22Argurnents; for categorization often cite advantages

for non-regulatory wetlands programs. For example, the
identification of ecologically valuablareas in the
landscape may helarget voluntary efforts tprotect
certain wetlands, may encourage landowners to be more
careful with developmenéctivities nearsignificant
wetland areas, and may facilitate the targeting of
programs to purchase wetlands or their development
rights.
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site could better contribute the compatibility of
developmenandwetlands managemegoals if the
site were allowed to be filled irreturn for
mitigation securedelsewhere in the watershed.
Categorizationcan make theoutcome ofpermit
applications more predictableyhich developers
desire. In thisvay categorizationcan facilitate or
even replace the sequencing process because the
elements of sequencing—avoidance alternatives
analysis, minimization, compensation
requirements—are performed in the planning
process [andesult inthe categorization ofites].
Also, the Administration’'s support for
categorization in the context of commercial
mitigation trading refers to the possibility that
“advance planning can beused to identify
appropriate locations forand use of, mitigation
ventures” (WhiteHouse Office on Environmental
Policy 1993).

When categorization is done at the level of detail
that can yield theseutcomes, it requires far more
than identification, mapping, and functional

assessment of wetlands, although these tasks are

needed. Thdinal step in categorization is to
establish a publicand agencyconsensus on the
relative importance in the watershed of the wetland
functions identifiedand measured atachsite and

at possible mitigation sites. Therefore, when
categorization becomes thenajor product of
watershed planning, will involve multiple agency
cooperationand agreement, public involvement,
and application of complicated wetlands science
protocols.

Such planning can betime consuming and
expensive. Federal granteay be available to
support a portion ofthe expense. Tdurther
encourage watershed-based wetlandssource
planning and categorization, the Clinton
Administration’s positionpaper suggests that if
commercial ventures are included in a watershed
plan, public agencieshould be permitted to tap
state revolving funddor initial funding (White
House Office of Environmental Policy 1993).

An alternative to
categorization

parcel-specific advanced
is todevelop clearand well

Advanced

of many watershed plans.

publicizedrules for categorizatiorthat will be
applied to a sit@hen apermit applicationfor its
development igeceived. In this case, permit
applicantsuld have aninitial idea of what the
likelihood of receiving a permit iand what the
compensation requirement is likely to be.
However, actual categorization does ootur
except in the process of reviBlvipegranit.
Tostscof thisapproach are associated with
those studiedagreements that areecessary to
achieve advance specification of the
categorization rules.

Wetlands Resource Plans to Support
Commercial Credit Ventures

Adunced(parcel level) categorization of wetlands
or the development of categorizatiomules is

occurring in some areas in affort to make clear

vitiee of regulatory oversightand mitigation)
is appropritte different parts of the watershed.
It is possible, but often time consuming, to
otiateganagreement on parcel categorization or
aoles for categorizatioamong development and
environmental interest groups, resource and
regulatory ageangkgnits of government. In
some cases, the designation of specific parcels as
-loffits to all development has led to “taking”
claims among private property owners (see

Appendix C). On the other hand, some
environmental  advocates feel that the
tegarization  process  compromiseslegal

protection of alvetlands,and consequently have

mounted legal opposition to sugtanning efforts

(see Appendix C).

categorization of parcels and
categorization rulbave been developed as a part
However, there is no
precisdefinition of a watershed-based plan
because of the variabiligffaris labeled
wasbed plans or which claim to encompass the
watershed approachmdeed,the efforts commonly
cited esamples of watershed-based planning,

such as Speciahrea ManagemenPlan (SAMP)

and Advancddentification Plan(ADID), do not
always imply aparticular type or scope of
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planning, nor do they necessarilyconform to a
hydrologic watershed.

ADIDs are EPA-sponsored projects that map
wetlands in a given areand assess theigeneral
suitability for development. ADIDs are not used
to make any regulatory decisionsand are not
themselves plans. Howevehey can(but do not
always) contribute tplanningefforts, aghey have

in many of this report’s case studies.

SAMPs were authorized by th€oastal Zone
Management Act amendments 1880. However,
the Corps associates the conceptSaMPs with
locally-initiated  area-wide wetland planning
efforts, eventhose occurring in inland areas. It
participates in SAMPs when theymeet four
criteria (Corps Regulatory Guidance Let8§-10,
1986): (1) ifthere is alocal lead agency;(2) if
there is a significant conflidtetween development
and wetland protection(3) if there is public
involvement; and,(4) if all parties agree at the
outset that theffort will result in a regulatory end
product (usually ageneral or programmatic
permit). There is mucHatitude withinthese four
criteria, and inindividual SAMPs, they can look
quite different from one another. general, they
merely imply anarea-wide planningeffort, with
some local participation, thdtas as arobjective
a regulatory end-product.

Many efforts described as watershed-based
(wetlandsresourceplanning were revieweduring
the summer 0fl994 in apreliminary fashion to
determine their suitability asasestudies for this
report. The plans selectedfor detailed case
analysis eaclncluded, as one purpose, facilitating
the operation of commercial credit ventures within
an overall wetlandsnanagement program. All of
these plans include sontgpe of categorization
process (either specifimapping of wetlands or
generation of categorization rules), although this is
not true for all effortsclaiming to be watershed-

based plans. This is not surprising, as
categorization wetland sites—the specification
of areasand wetland types inthe watershed that
need to be protestedberestored, orcan be
developed—isalso thought to be one of the
contributions ofwatershed-based planning to
commercial ventures.

Table 4ists the plans reviewetbr this chapter as
well as their locatod their status. Also
included in Table 4 is a summastatement of the
initial motivation fahe planningeffort including
the categorization approa@nd the commercial
venturethat was envisioned as autcome from

the pfan.

The selected planningfforts all had similar
compnents, primarily because the plans examined
attempted to implement theontroversial exercise
of wetland categorizatiotCategorization is
controversiaprimarily because of the implied
willingness to trade an existing wetland, however
deded,for a replacement wetland elsewhere in
the watershed. While dlisurs routinely in the
case-by-case permit process, parcel-specific
t¢egorization makes an advanceéetermination
that particular wetland site is availabfer such
a rade. Categorization rulestrongly suggest the
acceptdility of trading. Even if one agrees that
different wetlandsve different ecological value
to the watershedand the plan identifies wetlands
entirgff-limits to development, to some,
categorization implies ‘aveakening” of protection
for all wetlands.

= Thefindings in thischapter are based on the review
of a series of reference documents and interviews with plan
participants. See Appendix A for a list of reference
documents examinedsee Appendix B for a list of those
interviewed in Summer 1994.
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TABLE 4. Characteristics of Watershed-Based Wetlands Resource Plans

Plan

Initiating Factors and Categorization
Approach

Type of
Venture (as of
Summer 1994)

West Eugene, Oregon
(West Eugene Wetlands Plan)

After wetlands were identified, there was local

concern that a Section 404 decision would thwarapitalized

Publicly

development in the City of Eugene on land that had venture

been zoned industrialCategorization of parcels

was completed for the watershed in advance of any

permit application. The results of categorization

were mapped.
Juneau, Alaska City and Bureau of Juneau (CBJ) wanted to enable Publicly
Wetlands Plan— development activities, and simplify wetland capitalized
Coastal Zone Management Act permitting. Much of the remaining developable land  venture
Special Area Management Plan in Juneau is wetlaBdsegorization of parcels

was completed for the watershed in advance of

permit applications. The results of management

categorization were mapped.
Meadowlands District, New Hackensack Meadowlands Development Ventures will
Jersey Commission (HMDC) felt that Federal wetland laws  likely be
Coastal Zone Management Act were preventing it from achieving multiple plannicapitalized with
Special Area Management Plan objectives (development and environmental public and|private

protection). Initiating a collaborative planning sources

process seemed a way to resolve conflicts.

Categorization of parcelor management was

completed for the watershed in advance of any

permit application. The results of categorization

were mapped.
DuPage Co., lllinois State ordinance created a county agency primarily Venture
(Winfield Creek and Cricket focused on stormwater. The county agency promotes capitalized by
Creek watersheds) no-net-loss/restoration of wetlands, and initiated permit fees
289 square miles this efforCategorization rulesompleted in

advance of any permit application. Specific

categorization not completed unless a permit

application is filed.
Dade County/Bird Drive and County extended urban services boundary into Venture
North Trail Basins (Part of wetlands. School board applied to build a high capitalized by
Special Area Management Plan), school in wetlands; to resolve permitting permit fees

Florida

difficulties, the Corps required either an EIS or a
SAMP. County’s Comprehensive Plan required g
wetland plan before any development could occu
the North Trail and Bird Drive Basins so that
flooding is not increased and habitat values are
maintained. Extensive categorization efforts werg
used, but the County ended up not employing the
results of these in establishing mitigation
requirements. Instead, a flat mitigation fee is
charged for development activity in all wetlands
(apart from tree islands, which the plan designate
for protection).

rin
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Given the need to build agreement on
categorization, theformal plans reviewed here
included three identifiable components: process,
technical analysis, and  implementation.
Participants in theplanning process commonly
included Federaland state regulatoryagency
personnel, representatives from logalvernments,
interest groups, the developmercommunity
(wetland permit seekers)and any interested
citizens. The planning process offered the
opportunity for negotiatiorand for trust building
between disparate interests over technical
protocols and tradeoff decisions. The more
complex processes in West Eugedeneau, and
Meadowlands District led to parcel level
categorization Alternatively, the planning
processes in Dadeand DuPage Counties
established a set of categorization rules rather than
a specificmap. While theseategorization rules
are to be applied to all parcels, theplans
generally did not specify in advance which
individual parcels were to be developed,
preserved, and restoré&d.

The technicalchallenges of setting goalsiapping
(identifying) wetland and upland parcels, and
functionalassessment of the identified wetlands, is
central to wetland parcel categorization in a
watershed context. The mapping andfunctional
assessment was performed through BPA
AdvancedIdentification (ADID) process in many
of the plans, including West Eugene, Meadowlands
District (Hackensack or HDMC), DuPage County,
and Dade County. Commonly uséddnctional
assessment methods include the Wetland
EvaluationTechnique (WET), usefibr example in
Juneau, and the Habitat Evaluation Technique
(HEP), used irbDade County. Several of the plans
devised their own method offunctional
assessment, combining informaticinom many
ecological indices.

In parcel level categorization, the tradeoffs and

choices among the assessed wetlands were made

2% |n Dade County, ongype of wetlands (tree islands)
was specified for protection.

inelation to a prioragreement on a statement of
watershed goalShe watershed goalmay be
limited to a policy thatsheudd be no-net-loss
of thenapped andneasured wetland functions or
aceage, followed by net-gain.  This means
essentiallythat wetlands are parcelednd the
individual functions identifiede determined to be
preserved, mitigatedn-site, or subject to trade
across the watershed. A truhique habitat for
amdangered specievay besaved, afunction
such as stormwater retentinay berequired to be
itigated on-site,and afunction related tdabitat
bodiversity might be determined to be better
deved elsewhere in the landscape in an
upland/wetlands complex. A review of the
technical  protocols used for wetland
categorization the case study planfollows
below.

e West Eugene was an EPADID site, so
weihds were mappedand their functions
identifiedThe plan created a watershed
vision of net gain of wetlahdwxtions.
Parcel specific categorization of wetlands was
based on theompilation of many ecological
andocio-economic factorsaand the plan’'s
vision.

» Juneau’s wetlands were initially identified and
mapped bythe Corps, but more detailed
mapping and functional assessment was

fopmed during the categorization process

using the Wetlaftsluation Technique
(WET). Wetland parcels wereinitially

categorized combiningfthimation with
results of asurvey of public preferences for
management and anassessment  of

developmalternatives. The Corps later
revised this categorization scheme in
developing the Gener&ermit to better reflect
the standard of minimizing environmental
impacts.  The goal of the plan is to

accommodated reconcile  economic

develoameénenvironmental protection

objectives.

 The Meadowland®District was also an EPA
ADID site, but parcel-specific categorization
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was done by examining th&unctions that
wetland parcelsvould provide under different
land use alternatives in theSAMP’s
Environmentallmpact Statement. A preferred
alternative was selected that specifies
allowable activities on different wetlands.
This method of categorization effectively
accomplishes some of the alternatieesilysis
(part of sequencing) that permit applicants
would otherwisehave toundertake. The goal
of the plan is to accommodatend reconcile
economic development, transportation
improvements, and environmental objectives.

DuPage County waslso anEPA ADID site,
but planning efforts did not specifically
categorize wetland parcels iadvance of
permit applications. Rather, acounty
ordinance established conditions under which
wetlands would be categorized as “critical”
(requiring more mitigationand “regulatory.”
The objectives of the plan are to ensure true
no-net-loss of wetlands, becaudke plan
focuses on non-jurisdictional (in addition to
jurisdictional) wetlands. The effort focuses
not only on wetland$ut also on stormwater
management.

The Dade CountyEast Bird Driveand North
Trail Basin) SAMP specified that ong¢ype of
wetlands, tree islandsyould be protected on-
site. In regard toother wetlands, the plan
specifies mitigation requiremen{snade by a
SAMP committee comprised of many
agencies). The planning effort included
significant efforts at categorizing individual
parcels, including &EP analysis. However,
in the end,mitigation requirements (fees) for
all wetlands, excluding tree islands, were
made the sameMost mitigation work ieing
done off-site (much goes toEverglades
restoration inthe National Park), sdhe plan
does notspecify particular trading rules. The
plan focuses nobnly on wetlandgestoration
and protection, but also stormwateranage-
ment and aquifer protection.

General

Plan implementatiormeansputting in place the
means toachieve planning goalsOne important
component is

the operation of successful
corarnial credit venturesThe status of venture
implementation varies amongsthetudy plans.
Final public notfoe the initial West Eugene
venture was issaed,state (Division of State

Lands) anBederal (Corps of Engineeand EPA)

approval was received in9a%° The long-

term sttus ofthe planand the venture remains
uncertain, however, due to legal challenges to the

categorization effort.

The West Eugene plan specifies credit
requirementtor apermittedfill based on wetlands
type. These requirements follow from the

watershegbals that were established in tbian.
Of five wetlandstypes inthe watershedfour are

to be replaced in-Kinty. disturbed agricultural
weaihds may bereplaced with different wetland

types. Because the plan specifies Inoanyacres

eath typeare to be impacted, the plan also

estimates homanymitigation credits okach type

ofettand are needed. Withis information in
mind, the public venture wasdesigned and
capitalized to sell credits certainfill permits
made particular wetland parcelsPrior to this

time, creditsfor at least one commercial venture
weresold under terms that conform withe plan.

A goal diie Juneaplan was to receive @orps
Programmatic Gendrairmit. The City and
Breau of Juneau (CBJ) woulbave used this
permit toake permit decisionsfor two lower

value categories efetlandsand to develop its

own commercial credit venture to sell credits for

ifls made in theseategories. The plan called for

the Corps to continue to issue pdéomite two

higher value categories of wetlands. However, the
Permit  application met  with
environmentalisipposition, atthe national level,

to the categorization process thfita very small

fracn of Juneau’s wetlands available for

deelopmentwithout mitigation(seeAppendix C).
Theoriginal Programmatic General PernlRGP)

25 A MOA was signed in Fall 1995.
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draft by the Corps Regional Office waeld in
abeyance byCorps Headquarters ir1994, in
response to thepposition. At that timethe Corps
Regional Office instituted an interifiAccelerated
Individual Permitting Procedure,” aarrangement
that would require bothhe Corpsand CBJ to
issue permitsand observe the procesgrior to
issuance of a PGP. CBJ's construction of the
credit ventureand resolution ofdetails regarding
its operationhave been delayegartially because
of problems obtaining the general perfhit.

The MeadowlandDistrict SAMP and EIS were
being reviewed by appropriatesourceagencies
as of summel994. Assuming that thignd alater
public review (andany revisions to the plan) went
smoothly, the plan waslated to ganto effect in
the fall of1995% Mitigation is a major component
of the plan. An interagenayitigation agreement,
incorporated intdhe SAMP, will clarify mitigation
policies®® This Interagency Agreemerglong with
the SAMP and EISwill not exclude thepossibility
of commercial credit ventures, although any
venture will require Corpspproval. Indeed, the
Hackensack Meadowlands Development
Commission (HMDC) plans to operate paiblic
credit venture. The SAMP states that credits can
not be sold untithe commercial venture contains
fully functioning wetlands. However, there was
some possibility that this requiremewbould be
relaxed according to how Federahitigation
guidance evolved. HMDC is in theery early
stages of plannings venture, however, so it will
be severalyearsbefore any public credits will be
available. There apparently has beeme private

5 The PGP was issued on June 30, 1995. A notice of
intent tosue haseen filed to challenge the General Permit,
but legal actionhas not yet occurred.The final plan
decreased the amount efetlands inthe twolower value
categories.

27 The Federal Draft EIS was issued in July 1995. As
of early 1996, the Final EIS is under development.

28 The Corps intends for a General Permit program and
abbreviated permitprocess toimplement development
continued in the SAMP.

sector andpeculator interest in ventures as well.

However, HMDC has not yet resolved many
guestiongegarding how tostructure the public
venire,andhow to accommodate ttogeration of
any private ventures.

Dade County initiated aSAMP processfor the
nearby Bird @rdNorth Trail Basins, mainly
décausethe Corps required AMP or EIS to
resolve permitting issues associated with urban
growth in the aremd the Countys
Comprehensive Plan required development in the
area toonform to a basin-wide wetlandsan.
The planalso specified general mitigation
requirements, including fedsr developments on
non-tree island wetlands within the *“urban
devadpment boundary” of the area covered by the
plan. The mitigation feesare based omstimates
of theost of mitigation irthe “Hole in the Donut”
restoration project iBverglades Nationdbark; all
mitigation is to beoneoff-site. Most of the funds
go towardthe “Hole in the Donut” restoration
project, although a portidheaghitigation fees
are placed inteust fund to acquireand restore
wetlands elsewhere in Dade County.

DuPage County, like Ddwdel not established
parcel-specifimitigation  requirements  for
wetlands withinplhaning area.The county has
esthlishedrules which authorizethe collection of
fees for mitigation of non-jurisdictionaletlands,
however. An intent of the planning is to streamline
wetland permit applicatioasd the Corps has
issued general permit to the DuPagéounty
Department of Environmental Concerns to help it
administer the plan. While the county credit
ventures established to date service only non-
jurisdictional wetlands impacts, DuPag€ounty
has just acquired a general permit thét enable
it to provide mitigationfor jurisdictionalwetlands
in one area. DuPage planningeffort is not a
SAMP, but rather resulted from a locaounty
stormwater ordinance that authoriztte effort,
categorization rules,and plans for individual
watershedsand credit supply ventures.The intent
of the plan was to achiew®-net-loss, as well as
make it possible fothe county to streamline the
regulatory procedure for permit applicants.
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Contribution of Wetlands Resource Plans to
Commercial Venture Success

Watershed-based planning calike area-wide
rules forcommercial trading, create the framework
within which individual venture agreements are
established and in sioing caninfluence both the
demand forandthe supply of credits.Like area-
wide rules, many of the watershed-based plans
specify what constitutesacceptablemitigation for
particular wetland parcels. The degree of
specificity contained in the plans regarding
mitigation requirements variesFor example, the
West Eugene plandentifies credit requirements
for all the differenttypes ofwetlands found in the
area, and where ithe watershednitigation siting

is acceptable. The Jweau plan calls for a
“Wetlands Review Board” tapply aformula to a
permit application to determine the necessary
mitigation. In DuPage Countyhe planningeffort
calls for “critical” wetlands to be mitigated at a
higher credit trading ratio than “regulated”
wetlands. Many ofhe plans favoon-siteand in-
kind mitigationandlimit use of credit ventures as
a last resort. The plans with public ventures also
specify whocanuse the ventureFor example, the
Juneauplan only allows developers with minor
wetland impacts (less than 5 acres) use the
public venture. The watershed-based wetlands
resource plans reviewed here are onlyartially
developed, but the following lessons may be
drawn.

Factors Influencing the Supply and Cost of
Credits

Quiality Control

Many of the plans specifisuccess criteria for
mitigation sites, monitoringand maintenance
requirements,and long-term site protection for
commercial ventures. However, ageneralrule,

there appears to be less of an emphasis on finan-
cial assurance requirements (such as posting a
bond to assure success) in public ventures com-
pared to private ventures, although there are ex-

ceptions. It seems commdar a plan to create

some publicentity with thecharge of overseeing a
mitigation venture. The assumptionseems to be
that the venture willsucceed because will be
administered by a pubdatity and isincluded in
an avbare a watershed plan has been prepared.
This is consistent wittvalg@ublicly capitalized
venturedeveloped outside of watershed plans
have been treated (see Chapter 3).

In West Eugene, a publicly capitalized venture is
administered by the Wetlands Administrative
Group that was sroppgh the watershed-based
wetlandsesourceplanning process. Nmention
is made of other credit ventures. In Juneau, the
only credit supplier mentioned is a public venture
oveseen by the Wetlands RevidBoard (created
by City ordinance; an independent board com-
posed of twglanning commissionersand five
private citihemimg expertise in specifiectle-
vant technicafields). The West Eugene plan does
have some formal requirenfentperformance
bondindimitations onthe time of credit sale, and
monitoring and maintenanceequirements. It has
some consideration of long-teremagement,
although long-termmaintenance requirements are
more vague. In  Juneamonitoring and
performance critegige to be established by the
“Wetlands Review Board,” whoseertification is
required before creditsbesold. According to
the Juneaplan, there appears to lile long-term
monitoring, althoughthe Wetlands RevieviBoard
must prepare an annuaport describinghe status
of the commercial credit venturesThe fact that
these are public ventures sited on pulditd may
make the requiremerfor long-term management
less important as a quality control consideration.

The Hackensack Meadowlands Development
Commission (HMDC) currentlyhas plansfor a
public venture, bherealso is some interest in
privatentures. Rules established thgy SAMP
ancElS are expected to coveall types of
ventures. The MeadowlandDistrict SAMP, Inter-
agency Agreamweri]S prohibit the sale of
crdaitsany commercial venture until the
avasl arecertified successful (although this
may be relaxed fotdhe). In thisway, the
adogical success ofthe venture is assured.
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Service or are earmarkefbr acquisition and
restoration ofwetlands elsewhere in the county, so
demandfor credits is not crucial to success of an
individual operation as it is in DuPage County.

Market Area

In West Eugene, a preferente credit purchases
from the venture is given to permit applicants
within the plan boundaryfirst come-firstserved);
however, excess creditsnay be available for
properties outside¢he planning area as long as a
small fraction of the credits remain available
within the plan area.

In the Meadowland®istrict, the wetland venture
must be located ithe planningdistrict. Priority
for purchase of credits will bgiven asfollows:
projects consistent withthe approved SAMP;
projects located in theDistrict and that have
received all necessary permits but are not
consistent with theéSAMP; projects located in the
state of New Jerseput outsidethe district and
which have receivedall necessaryFederal and
state permitaand which have beedirected to the
IMTF by the DEP (State)Wetlands Mitigation
Council.

In the Dade CountyNorth Trail and Bird Drive
SAMP, eachpermitted wetlandfill within the
Urban Development Boundary (coveringoartion
of the SAMP) isrequired to contribute to the
“Freshwater Mitigation Trust Fund.”Areas out-
side the Urban Developmedrea that cannot do
on-site mitigatiormayalso contribute to this fund.

In DuPage County, several ventureave begun
collecting fees. Untilrecently, most ventures
could only serve impactsfor Federally non-
jurisdictional wetlands, although one of the
ventures (Cricket Creek) novhas received a
General Permit fromthe Corps to serve
jurisdictional wetlands as well. Different ventures
are to be used within particular “watershed
planning units” in the county. For example, the
Winfield Creek Venture is to be used for
development within the West BrancBuPage
River Watershed Planning Unit.

Regulatory Consistency For All
Options

Mitigation

In general, the watershed planst ddirectly
address this question. Regulatory consistency is
difficult to assess because few of thpablic
ventures are actually in operation. should be

mentioned that the DuPage County plaafiomg
does expliciltate that commercial credit
vatures will be subject tthe same qualitgontrol
requirements as permit recipients that choose to do
mitigation work themselves.

Summary

All of the plans reviewed in thiseport have
undegone a longand intensive planning process,
and somelanning isstill in progress. The costs
of planningan besignificant. For example, the
West Eugene planning process involved several
hundred thousamdllars for such activities as
technical studiasdstaff time. Much of theosts
of developing the West Eugene Plan actelly
provided biyederal agencies, including EPA and
the Corps. This is likely to be an anomaly,
hovever, for these Federal agencies were
interested in West Eugene asp#dot program.
Besides direct financial outlays, there are also
costs associated wittplanning that are more
difficult to measure, such as tiest of volunteer
timgpent by different stakeholders. In addition,
there arepportunity costs to fundandtime spent
on planning thatust beconsidered; the planning
procesan takemanyyears,over which problems
may change or beconmaore acute. Finally, and
mostsignificantly, the takingsissue and the
conflicts with environmental advocates (see
Appendix C) can be abarrier to plan
implementation. In sumpgdears that much of
the delapdfinancial costs oplanning is due to
the need tdorge agreement on specific areas
designated for development, preservation, and
restoration in advance of fill permit decisions.

Gem for planning costs are especially
importangiven that there is no guarantee that
plaing efforts will lead to a consensus on a
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desired outcome, including commerciakredit
trading. This wadound to occur in oneépecial
Area ManagementPlan (Mill Creek) that was
reviewed for another study conductefor the
National Wetland Mitigation Banking study
(White and Shabman, inprep.). Negotiations
among stakeholders broke down wadlito the
planning process, after many hundreds of
thousands of dollarkad been spent. addition,
many are disillusioned by the effectiveness of
planning, feeling that plansvill never befully
implemented. Theywould prefereffort to bespent

on activites that can be described as
“implementation” rathethan on planning. Thus,
not only can planning beostly, butthere often is
an understandable reluctance to allocate funds to
planning activities. In sum, there are reasons for
watershed-based wetlandssourceplanning (that
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attempts rigid categorization) to be approached
with caution.

While there are prospective benefits of planning
andwetland categorizatiorplanning canconsume
significant amount of timand resources, the
commitment ofvhich may not be justified by the
benefits receivedindeed, since there are many
operating ventures thaave been approved out-
side watershed-based plaasgd since their
potential for ecologicaland economic success
gemshigh (see ChapteB), the costsand delays
associated with categorization through watershed-
based planningay not be warranted for
supporting commercial credit ventures. Therefore,
Dade andDuPage approaches of establishing
tegarization guidelineswithout parcel level
categorizationmay be amore practicaland less
costly option.



CHAPTER SIX.
FINDINGS AND CONCLUSIONS

A mitigation credit markeemerges whemne or
more commercial ventures sell credits to one or
more permit applicants in some aria a price
established by bargaining among selkend permit
applicants.  Mitigation credit marketsan only
exist as a response to wetlands regulations.
regulatory challenge is to establislules for
commercial credit trading thatwill promote
mitigation success through credit markets.

Success can be defined lath the venture level
and market level,and in both ecologic and
economic terms. At the venture levetological
success means that aenture’s replacement
wetlands successfully reproduce the desired
functions ofthe filled wetland. Economic success
at the venture level means thatventure’'s sales
revenues arsufficient to cover its own estimates
of the commercial cost of producing credits.
Market level success means that togal credit
output of all ventures isbased onecologically
successfureplacement wetlandand able to meet
the demandor creditsfor the area being served, at
prices that recover production costs.

The determinants of venturand market level
ecologicaland economic success were developed
and organized around aemand andsupply
framework. That framework provided dcheck
list” which was used to evaluate area-widdes
and policies and watershed-based wetlands
resourceplans which were developed to guide the
development of individual venture agreements.

Finding 1

Despite their potential economiand ecological
advantagesmost operating private credit ventures
have had toinvest excessive timand effort to
gain regulatory approval. Also, regulat@rsd re-
sourceagencystaff alikehave beerrustrated with
the lack of a national policyuntil very recently)
for designing andmplementing commercial ven-

The

ture agreementshe area-wide rulegreviewed in

Chapter 4) are attempts to praegeladory
framework for commercial credit ventures in
specific areas of the country.

Conclusion 1

If commercial venture credit sales are an

acceptable instrument of wetlandegulatory

policy, national policy guidancehould affirm the

support for commercial credit markets and
descrilgeneral principles that fieldffices should
use tmrepare and sigmenture agreements. Any
spéic set of area-wide rules should belored
reg@onal circumstances.

Finding 2

While private credit venturesnly have been
selling creditdor a shorttime, the agreements
under whichthey were authorizedyenerally match
the determindats success established in this
report (see Chajter And importantly, the
agreements in each case wdglored to be
sensitive to thgarticular economi@and ecological
circumstances faced by the venture.

Conclusion 2

Nationablicy guidance and area-wide rules
should be flexible enough to accommodate

situation-specific conditions under terms that will

maintain the likelihood of ecologically and
economically successful mitigation. Development
of a conceptual frameworlind general principles
for designing venture agreements, including
illustrations of alternatiwgays tomeet the general

29 As notedpreviously, Federajuidance was
published inNovember 1995 KederalRegister 95-
29023).
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requirements forsuccess,would assistplanning
and design of commercial ventures.

Finding 3

Commercial credit salewill be permitted when
they help assure the ecological success of
wetlands mitigation. However, commercial
ventures also musheet their financial objective in
relation to their commercial costSome ventures
have lowcommercial cosbecausehey have true
cost advantages or becausieey use different
judgements about which expenses are part of
commercial cost. Sontfee systems have been put
in place as stop-gap measunasti more formal
analysis of costgan be done. These fee systems
shouldnot be judged byhe criteria offered in this
report untilthey are more fully developed. On the
other hand, the publiclycapitalized ventures
studied for this report, and some feesystems,
appear to employ differerost accountshan the
private venturesand may not offer adequate
financial assurance against mitigation failure. In
addition, it appears that some of the area-wide
rules, as now written, do nofddress cost
accounting issuesand do not describe venture
financial conditions that should be maintained to
provide assurance against mitigation failure.

Conclusion 3

Regulatory and resource agencies developing
regulations and general guidelines that affect
supplyandcost of commercial venturggreements
need to considefl) Quality controls (across all
venturetypes) whichshould include provisions for
monitoring and maintenance, long-term site
protection and management, andfinancial
assurance against mitigation failure, unless the
ecological conditions athe venture sitebave a
high probability of immediate ecological success,
and (2) Cost accounting and credit pricing
practices at public ventureand fee systems, to
assure adequate funds to secumaitigation
success.

Finding 4

A strong demandfor venture creditan increase
the potential for economisuccess of commercial
ventures. Rules that couldncrease thedemand
for venture credits include allowing credit sales in
multiple sub-marketglefining  wide market
service areasd ensuring regulatory consistency
across mitigation optidingventure agreements
now in pla@ppear to ddittle to restrict the
market area or the sub-madrketwhich credits
can beold; however, the area-widailes and
gudancestudied forthis report suggest that there
should béimitations on venture sales
possibilities. Area-widerules alsoemphasize the
predominance of sequenciagdare often silent on
thigigation quality assurance thatould be
expectéar on-site mitigation. Thesefactors can
reduce the poterftial economic success by
reducing the demand for venture credits.

Conclusion 4

If there is a desraveeconomically successful
credit ventarekmarkets, then thdollowing
steps should be considered by local entities:

1. Allowance of fill-permitting decisions to make
ecologicpistified deviations(e.g., in the
context of watershed plan$éjom sequencing
to increase the demantbr commercially-
produced credits.One stepwould be to (1)
request thdt-permit proposals include a
justidtion forwhy the use of venture credits
is an ecologicallguperior alternative to
aviolance,minimization or on-site mitigation,
an@) to instruct regulators toonsider that
justification in reviewing the fill permit.

2.refize the demanibr credits by increasing
themitigation requirementfor permits issued
under Nationwideng@6byencouraging state
and local interests to adopt permit programs
that extend to areasside 404 jurisdiction.
The sinplest approachmay be torequire a
smallfee for permits issued under these
programs. Thdee could beadministered in
any of thewaysdescribed in Chapter 3 of this
report. To minimizethe possibleassertion
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that a fee requirement, no matter heasy it is

to obtain thdfill permit, is an intrusion on land
use rights and an unnecessaryegulatory

burden for limited environmental gain, the
smallest fills might be exempted. Also, for
most fills under thesexpandedgrograms, fees
could be less than theost of replacement
wetlands. This is the approaahdlogic used

in one of the operating fee-based systems.

3. Fill permitting actions should require that on-
site mitigation include qualitgontrolsagainst
mitigation failure consistent with those
imposed on commercial credit ventures, and
that these controls be enforced.

Finding 5

Watershed-based planning for wetlands
management, thatsupports commercial credit
trading as one purposéias included multiple
stakeholder participatiofor trust-buildingamong
participants, technical protocols for detailed
wetlandsidentificationandcategorizatiorbased on
watershed goalsndimplementation strategies that
rely on non-regulatory mechanismsOne benefit
of such a watershed-based planngifprt may be
to streamline the regulatory procesgegorization
of wetlands in the plan.Categorizationhas been
proposed in the plans as aubstitute for
sequencing when eachindividual permit
application is filed. However, preparationméns
that include detailed categorizatiman becostly
and time-consumingand there is a risk that the

planning processnay end without agreement. On
the hetr hand, aaumber of commercial ventures
have éenauthorized to operatendare operating,
without reference to watershed-based planning. In
aidicbn, the casestudies in Chapter 3 suggest a
high potenti@r economicandecological success
for many of these ventures.

Conclusion 5

There may be valid reasonsfor initiating a
watershed-based wetlandseesource planning
process to categonimstlands in a landscape
setfiog both regulatory and non-regulatory
management programs. Howevesuppert
offered to commercial venture success does not
appear to be a sufficient reason to incur significant
planning costs. Mapping of wetlandsites using
low cost approaches that draw on existing data
sourcesnay beuseful if the purpose is to help
ventures asgbesdemandor credits thatmight
be preent in their potential sales area. Detailed
wetland delineatioand functional assessment of
the regulated wetlandsonly would be
accomplished as part of fillgpermit application
processThis descriptive mapping activity is
casistent with theADID process thahas been
undertaken some areadyut is notthe equivalent
ofwatershed-based wetlandgssource planning.
Perhaps thenost effective contribution of
watershed-based planning is the establishment of
cdegorization rules that provide ansistency for
establishing permit requirementsagivance of the
application process.

69



BLANK PAGE

(Skip)

70



REFERENCES CITED

Apogee Research, Inc., 1998Iternative Mechanisms for Compensatory Mitigation: Case Studies and
Lessons Aboutee-Based Compensatory Wetlanisigation, Working Paper, Preparddr the Inditute
for Water Resources, U.S. Army Corps of Engineers, Alexandria, VA, 81 pp.

Apogee Research, Inc., 1994n Examination of Wetland Programs: Opportunities for Compensatory
Mitigation, IWR Report 94-WMB-5, Preparefbr the Institutefor Water Resourcesy.S. Army Corps
of Engineers, Alexandria, VA, 96 pp.

Brumbaugh, Robert]1995. WetlandMitigation Banking -- Entering a New Era. Wetland Resedobgram
Bulletin 5(4): 1-8.

Chesapeake Bay Foundation, 19%etlands Permitting Programs in the Chesapeake Bay, Area
Annapolis: Chesapeake Bay Foundation, 52 pp.

Environmental Law Institute, 1994Vetland Mitigation BankingWR Report 94-WMB-6, Alexandria,
VA: Prepared for the Institute for Water Resources, U.S. Army Corps of Engineers, 178 pp.

Henke,Emerson 0.,1988. Introduction to Nonprofit Organization AccountinBpston,Mass.: PWS-Kent
Publishing Company, 670 pp.

Interagency Committee on Wetlands Restoration and Creation, A983ational Program for Wetlands
Restoration andCreation, A Report to Policy Coordinating Groupteragency Taskorce onWetlands,
47 pp.

Kramer, Randall A., and Leonard Shabman, 1993. “The Effects of Agricultural and Tax Policy Reform on
the Economic Return té/etland Drainage in the Mississippi Delta Regidrehd Economics69(3): 249-
262.

Roberts, Leslie., 1993. “Wetlands Trading Is a Las&ame, Say EcologistsScienceVol. 260, pp.
1890-1892.

Shabman, Leonard, Paul Scodari, and Dennis King, 1B23anding Opportunities for Successful
Mitigation: The Private Credit Markef\lternative,IWR Report 94-WMB-3, Preparefbr the Ingditute
for Water Resources, U.S. Army Corps of Engineers, Alexandria, VA, 63 pp.

The Wildlife Society, 1994Mitigation Banking and Wetlands Categorization: The Need for a National
Policy on WetlandsBethesda, MD: The Wildlife Society, Technical Review 94-1, 22 pp.

Thompson, Douglas A., Chief, Wetland Protection Section, 1994. U.S. Environmental Protection Agency,
Boston, Massachusetts, letter to Leonard Shabman, February 15, 1994.

71



References Cited
|

U.S. Army Corps of Engineers, 1986. Special Area Management Plans (SAMPS), Regulatory Guidance
Letter 86-10.

U.S. Army Corps of Engineers, Institute for Water Resources, \@2lands Mitigation Banking
Concepts,IWR Report 92-WMB-1, Prepared by Richard Reppert, InstifoteWater Resources, U.S.
Army Corps of Engineers, Alexandria, VA, 25 pp.

U.S. Army Corps of Engineers, Instituier Water Resources1994a. First Phase ReporiWR Report 94-
WMB-4, Prepared byrobert BrumbauglandRichard Reppert, Institutr Water Resourcesl.S. Army
Corps of Engineers, Alexandria, VA, 80 pp.

U.S. Army Corps of Engineers, Instituter Water Resourcesand the EnvironmentalLaw Institute, 1994b.
Wetland Mitigation Banking: Resource DocumédwtR Report 94-WMB-2.

U.S. Environmental Protection Agency and U.S. Department of the Army, 1990. Memorandum of
Agreement between the EnvironmenBabtectionAgency and the Department of thé&rmy Concerning
the Determination of Mitigatiotunder the Clean Watekct Section404(b)(1) Guidelines. Washington,
DC: U.S. Government Printing Office, February 1990.

U.S. Government, 1995a. “Federal Guidance for the Establishment, Use, and Operation of Mitigation
Banks,” Federal Register Documefb-5280,Washington, DCU.S. GovernmenPrinting Office,March
6, 1995.

U.S. Government, 1995b. “Federal Guidance for the Establishment, Use, and Operation of Mitigation
Banks,” Federal Register Documer&t5-29023, Washington, DC:U.S. GovernmentPrinting Office,
November 28, 1995.

U.S. Environmental Protection Agency and U.S. Department of the Army, 1993. Joint Memorandum to the
Field on the “Establishmerand Use of WetlandMitigation Banks in the Clean Watékct Section 404
Regulatory Program,” August 23, 1993.

White House Office on Environmental Polic}993. “Protecting America’'s Wetlands: Kair, Flexible, and
Effective Approach,” 26 pp., August 24, 1993.

72



APPENDIX A.

REFERENCE DOCUMENTS EXAMINED
IN THE REVIEW OF COMMERCIAL

CREDIT VENTURES (CHAPTER 3-5)

Adamus Resourcéssessmentinc. andCity and Bureau of Juneaul 987, JuneaWetlands Functions and
Values: Map Appendix.

Apogee Research Inc., 1993, An Examination of Wetland Programs: Opportunities for Compensatory
Mitig ation, U.S. Army Corps of Engineers, Institufer Water Resources|WR Report 94-WMB-5,
Alexandria, Virginia.

Applied Technology and Management Inc, March 1994, Volusia County Mitigation Banking Program:
Preliminary Implementation Plan and Mitigation Banking Needs Model, Gainesville, Florida.

Bingley, Marc, April 5,1993, Cost-Effective Implementation dhe Remedial Action Plan Habitat Objectives
(Technical Report), Analysis Team, North East Wisconsin Waters for Tomorrow.

Board of Water and Soil Resources Wetland Conservation Act Rules, February 1993, Chapter 8420,
Extracted from Minnesota Rule$he Office of Revisor of Statutes, Print Communication Division.

Bowman, Sally-Jo, 1993, All Wet in Oregon, Nature Conservancy News, September-October 1993.

Brown, Tracy, Tracy Allen, and Steve Gordon, 1993, Involving Citizens from Beginning to End with the
West Eugene Wetlands Plan, Lane Council of Governments, September 1993.

Canaan Valley Task Force, undated, Canaan Information (5 factsheets), Our Mission; Description of the
Area; Natural Resources; Human Resources; Current Regulations; Unresolved NResmlrce
Issues, National Wildlife Refuge.

Canaan Valley Task Force, undated, Canaan Valley: A National Treasure.

City and Bureau of Juneau, Department of Community Development, February 1991, Juneau Wetlands
Management Plan: Concept Approved Draft.

City and Bureau of Juneadianuaryl994, Overview of the Juneau Wetlands Manageniah, Unpublished
memorandum.

City of Eugene, Lane Co., Oregon, December 1992, West Eugene Wetlands Plan: A Product of the West
Eugene Wetlands Special Area Study.

City of Eugene, Oregor,ane County, Oregon, Department of Interi@ureau ofLand ManagemerEugene
District), The Nature Conservancylane Council of Governments, Februar§993, West Eugene
Wetland Program: A Progress Report.

City of EugenePublic Works Departmenand LaneCouncil of Governments (Local Governmental Services
Division), October 1993, West Eugene Wetlands Plan Mitigation Manual.

73



Appendix A: References

City of San Diego, Jull993, Planning Department, City @anDiego Guidelines foMima Mound-Vernal
Pool Habitat.

Clower, Christopher (U.S. Fisind Wildlife Service), JohrForren (U.S. EnvironmentaProtectionAgency),
JamesRawson (West Virginia Division oNatural Resourcespnd KarenBonner (TuckerCounty
Planning Commission), undatedzanaan Valley: A Watersherotection Approach, Unpublished
document.

County Board of DuPagd,993, Resolution SM-0020-9®tergovernmental Agreement Between farest
PreserveDistrict of DuPage Countgndthe County of DuPage, Illinoifor the Cricket Creek Wetland
Mitigation Banking Program.

County Board of DuPage,993, Resolution SM-0021-9%tergovernmental Agreement Among tiélage
of Carol Stream, lllinois, the Wheaton Pafbistrict, and the County of DuPage, lllinoifor the
Winfield Creek Wetland Mitigation Banking Program in DuPage County, lllinois.

Dade County, undated, North Trail Wetland Basin Plan.

Dailey, Jeffery (Chief Engineer) and Jon Keener (Wetland Specialist), June 29, 1993, Memorandum to
DuPage County Stormwat®tanagemenCommittee, regarding: Winfield CreéietlandMitigation
Bank, Cricket Creek Wetland Mitigation Bank, Ordinance Establishing Wetland Mitigation Banks.

Delta MitigationBanking ProgramAgreement, Undated and Unsign&gneral Permit No. CELMK-OD-FE-
14-GPD (Vicksburg District)-54, Delta Environmentaind Trust Associatiorand U.S.Army Corps
of Engineers.

Draft Intergovernmental Agreement for the Cricket Creek Wetland Mitigation Banking Program.
Signatories: Undated andunsigned. ForestPreserve District of DuPage Coungyd County of
DuPage, lllinois.

Draft Intergovernmental Agreemefadr the Winfield Creek Wetlanlitigation Banking Program. Undated
and unsigned. Signatories: Village ©&rol Stream, Wheaton PafBistrict, and County of DuPage,
lllinois.

Draft Maryland Mitigation Banking Regulations, March 1994, Unpublished Draft.

DuPage County Department Bhvironmental Concerns, Decemid&391, DuPage County Lower Salt Creek
Watershed Plan (interim).

DuPage County Department of Environmental Concerns, June 1993, Cricket Creek Wetland Mitigation
Bank, DuPage, lllinois.

DuPage County Department of Environmental Concerns, 28n4993,Cricket Creek WetlandWitigation
Bank.

DuPage County Department of Environmental Concerns, 1988, Winfield Creek WetlandMitigation
Bank, DuPage, lllinois.

DuPage County Department of Environmental Concerns, 20n&993 Winfield Creek WetlandMitigation
Bank.

74



Appendix A: References

DuPage County Department of Environmental Concerns, October 26, 1993. Memorandum to Holders of
Technical Guidancéor the DuPage County-wide Stormwatend Flood Plain OrdinancgAppendix
E), from Stormwater Management Division. Subject: First Revision.

DuPage County Department of Environmental Concerns, Jud®%i, Hydrologic and Hydraulic Methods
Used for Flood Plain Mapping of DuPage County Watersheds.

DuPage County Stormwater Management Committee (with DuPage County Stormwater Management
Division and Ch2MHill), April 1992. Appendix E: TechnicaGuidancefor the DuPage Countywide
Stormwater and Flood Plain Ordinance.

DuPage County StormwatddanagemenCommitteeand Department of Environmental Concerns, October
1991, DuPage County County-wide Stormwater and Flood Plan Ordinance.

DuPage County StormwatdlanagemeniCommitteeand Department of Environmental Conceriday 17,
1994,DuPage County County-wide Stormwagerd Flood Plain Ordinance Revision: CounBoard
Draft.

DuPage County Stormwater Management Division and Ch2M Hill, September 1989, DuPage County
Stormwater Management Plan.

Finder, Edwin W., 1993, Update on the Meadowlands, in National Wetlands Newsletter, Vol. 15, No. 2,
March/April 1993.

Florida Department of EnvironmentBlotection,1994, Rules Governinghe CreationandUse of Mitigation
Banks to OffsefAdverse Impact€aused by Activities Regulated Undeart IV of Chapter373, F.S.

Fox, Carrie, August2, 1993. Memorandunfor the Record on EugetreOrdinancesiAdvancedforms of the
old game of “hot potato,” Unpublished memorandum.

Galveston Bay Foundation, March 1994, Galveston Bay Foundaffsoposal for the Establishment of a
Wetland Mitigation Bank on Bolivar Peninsula, Webster, Texas.

Gordon, Steven C., 1992, West Eugene Wetlands Program: A Case Study in Multiple Objective Water
Resources Management Planning.

Grays Harbor Regional Planning Commission, January 1986, Grays Harbor Estuary Management Plan.

Hackensack Meadowlands Development Commissiqmil 21, 1993,Needs Statement of the Hackensack
Meadowlands Development Commission, Final Draft.

Hackensack Meadowlands Development Commission, January 10, 1994, Special Area Management Plan
Hybrid Analysis.

Hackensack Meadowlands Development Commission, February 2, 1994, Hackensack Meadowlands
Environmental Improvement Program (Draft).

Hackensack Meadowlands Development Commission, May 6, 1994, Draft Interagency Compensatory
Wetland Mitigation Banking Agreement, Hackensack Meadowlands District.

75



Aeeendix A: References

Interagency Coordination Agreement on Wetland Mitigation Banking Within the Regulatory Boundaries of
Chicago DistrictMarch 1994, Corps of Engineers, Signatories.S. COE,U.S. EPA,and U.S. FWS.

Interagency Guidelines for the Development and Use of Mitigation Banks in the Galveston District, June
1993, Corps of Engineers, Signatories includéS. ACOE, U.S. EPA, U.S. FWS, NMF3$exas
Parks & Wildlife Department, Texas General Land Office, and Texas Water Commission.

Kerr & Associates, Undated, Wetlands Mitigation Banking: A Study of the Development and
Implementation ofthe Bracut Marsh Mitigation Bank. Prepared by Kerr & Associaties the U.S.
Environmental Protection Agency, Office of Policy, Planning and Evaluation, Washington, D.C.

Lane County Council of Governments, March 1991, West Eugene Special Area Study (Draft Plan).

Lane Council of Governments, April 1991, West Eugene Wetlands Special Area Study, Draft Technical
Report.

Lane Council of Governments, February 1992, Hints on Preparing a Comprehensive Wetland Management
Plan.

Lane Council of Governments, February 1993, Mitigation Options for Eight Sites in West Eugene.
Lane Council of Governments, September 1993, West Eugene Wetlands - From Crisis to Opportunity.

Lev, Esther (with field assistance by Pefdéa) for the Lane County Council of Governments1988 (revised
1990), Preliminary Inventory of Eugeneand Springfield Wetland, Riparianand Upland Areas for
Wildlife Habitat Value.

Memorandum of Agreement Between the Neabsco Wetland Bank Ventureandthe U.S.Army Corps of
Engineers, Norfolk District,Undated and Unsigned, T&stablish a Procedurdéor Off-Site
Compensation of Small Wetland Habitat Losses Under NatiorRedeits in Eastern Prince William
County, Virginia, by Wetland HabitareationAlong Neabsco Creek in the Neabsco Wetland Bank.

Memorandum of Agreement & Operatiffyocedures foEstablishmenandUse of a Pind-latwoodWetland
Mitigation Bank inSoutheastern Louisiana, Undagtl UnsignedSignatories:U.S. COE,U.S. EPA,
U.S. FWS, Louisiana Department of Natural Resources, Louisiana Department of Wildlife and
Fisheries and the Nature Conservancy of Louisiana.

MetropolitanDade CountyFlorida, July 1992, Department of Environmental ResourddanagementNorth
Trail/Bird Drive Everglades Basin Ordinance and Plans, Dade County, Florida.

Minnesota Board of Water and Soil Resources, Undated, Wetland Banking: Minnesota Wetland
Conservation Act (WCA), Rules Factsheet.

Orange County Florida, Undated, Split Oak Forest Mitigation Park: A Partnership of Orange County,
Osceola County, Florida Communities Truahd Florida Game andFreshwater Fish Commission,
Information Factsheet.

76



Aeeendix A: References

Oregon Division of State Lands, Oregon Department of Environmental Quality, U.S. Bureau of Land
Management (EugenBistrict), and City of Eugene, Junel993, Memorandum of Agreement to
establish procedurder the completion of the Bertelsen Slough EE2E) Wetland Compensation
Mitigation Site.

Proposed Action oMaryland Nontidal WetlandsRegulations July 8,1994, inMaryland Register, Vol. 21,
Issue 14, , pp. 1257-1261.

Proposed Amendments to Florida Wetland Mitigation Banking Regulations, August 26, 1994, in Florida
Administrative Weekly, Volume 20, Number 34, pp. 4128-4151, Section Il Proposed Rules.

Reppert, Richard1992, Wetland Mitigation Banking Concepts, U.Army Corps of Engineers, Institute for
Water Resources, IWR Report 92-WMB-1, Alexandria, Virginia.

Resolution of the Board of Supervisors of the County of Sacramento, California, 1991, Establishing an
Interim Policy to Specify WetlandMitigation/Compensation Requiremeriizr Land Development
Projects, Resolution #91-0858.

Sacramento County, Californidpril 1994, Implementation of théviitigation/ Compensation Policgnd the
Wetland Restoration Fund.

Salvesen, David]l995, Anchorage, Alaska Wetlands ManagemeRian, Chapter 10 in Dougldorter and
David Salvesen (eds.iCollaborative Planningor Wetlands andwildlife: Issuesand Examples,
Island Press.

Shabman, Leonard, Paul Scodari, and Dennis King, 1994, Expanding Opportunities for Compensatory
Mitigation: The Private Credit Market AlternativéWR Report 94-WMB-3, Preparefr U.S. Army
Corps of Engineers, Institute for Water Resources.

Shapiro & Associates]990, The Mill Creek Drainage Basin: Amlistorical Overview of the Lower Green
River, Report submitted to the U.S. Corps of Engineers.

State of Washington and U.S. Dept. of Commerce (National Oceanic and Atmospheric Administration),
1987, Program Final Environmentdinpact Statement, Washington St&teastalZone Management
Program, Amendment No. 3, approval of the Grays Harbor Estuary Management Plan.

Stowe, Randolph J., July 1991, DuPage County Stream Maintenance Program Report.

Swenson, Jack DeWolf, March/April 1988, Battle Over Bowerman Basin, Defenders, pp. 10-14.

U.S. Army Corps of Engineerdylay 1993, Public Notice: Proposed ProgrammaBeneral PermitCounty
of DuPage, lllinois.

U.S. Army Corps of Engineers and U.S. Environmental Protection Agency, May 1990, Special Area
ManagementPlan Hackensack Meadowland3istrict: Corpsand EPA toPrepare Environmental
Impact Statement on Special Area Management Plan, Unpublished memorandum.

77



Appendix A: References

U.S. Army Corps of Engineers and U.S. Environmental Protection Agency, March 1992, Special Area
Management Platdackensack Meadowland3istrict Memo: Corpsand EPAProvide Preliminary
Reports on Existing Environmental Conditioasd Alternatives Screening Analysignpublished
memorandum.

U.S. Army Corps of Engineers Chicago District Public Notice on Wetlands Research Inc., May 1994,
Application for Federal and State Permit for Wetlands Mitigation Bank, Lake County, lllinois.

U.S. Army Corps of Engineers Jacksonviéstrict Permit for FloridaWetlands Bank, Julft993, Signed by
ACOE Jacksonville District and Florida Wetlands Bank.

U.S. Army Crops of Engineers (Portland District), 1993, Amazon Creek, Eugene, Oregon Environmental
Restoration Reconnaissance Study.

U.S. ArmyCorps of Engineers (Portland Districklay 5, 1994, U.S. Environmental ProtectioAgency, and
Oregon Division of Statéands,Joint Public Notice foWetlandConservation Plan Review: 30 day
notice,” Corps of Engineers Action ID 91-073.

U.S. Army Corps of Engineers (Portland District) and U.S. Environmental Protection Agency (Region X),
Septembef 994, WetlandConservation Plan Revieand Decision Document, Reference ID No. 01-
00073.

U.S. Army Corps of Engineers Savannah District Permit for Millhaven Plantation Project (WET Inc.),
Undated and unsigned.

U.S. Army Corps of Engineers (Seattle District), January 1, 1992, Information Paper: Special Area
Management Plan for the Mill Creek Basin.

U.S. Army Corps of Engineers, Institute for Water Resources and Environmental Law Institute, 1994,
Wetland Mitigation Banking: Resource Document, IWR Report.

U.S. Army Corps of Engineers, Institute for Water Resources, 1994, National Wetland Mitigation Banking
Study: FirstPhase Report, IWR-Report 94-WMB-4, Prepared by Robert BrumbangjRichard
Reppert, Alexandria, VA, 80 pp.

U.S. Environmental Protection Agency, 1991, ADID/SAMP Project: Mill Creek Drainage Basin SAMP.

U.S. Environmental Protection Agency, March 1991, ADID Project Summary: DuPage County, lllinois.

U.S. Environmental Protection Agency, November 1992, ADID Project Summary (Bird Drive-East
Everglades Basin).

U.S. Fish and Wildlife Service--Region 5, 1994, Canaan Valley National Wildlife Refuge: Station
Management Plan.

White, David and Leonard Shabman, “Watershed-based WetRladsing: A Casestudy Report,” Inprep.,
for U.S. Army Corps of Engineers, Institute for Water Resources.

Wisconsin Department dflatural Resourced, 987, Lower GreenBay Remedial Action Plan, WDNRubl-
WR-175-87 REV.

78



APPENDIX B.
VENTURE SPONSORS AND
REGULATORS INTERVIEWED

Name, Venture, Agency

* Bates, Terri, South Florida Water Management District

» Bierly, Ken, West Eugene WMB, Astoria Airport WMB, Oregon Division of State Lands
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APPENDIX C.

EXPERIENCES WITH WATERSHED

MANAGEMENT PLANS FOR
WETLAND CATEGORIZATION

The task of wetlands categorizatidms been
identified as a central contribution ofatershed
planning for wetlands management. = Wetland
categorization within watershed-basgaanning
includes morethan identifying (delineating) and
then mapping wetlands in the landsca@amplete
categorization also includes functiorsdsessment
and then aocial decision omwhich wetlands will
be preserved, whictill be availablefor fill with
compensation,and which will be targeted for
restoration. Categorization efforts, to be success-
ful, need to earn thesupport of both private
property owners and environmental interests.

Some interests have expressedsupport for
watershed-based wetlandsategorization as a
condition fordesigning and authorizing commercial
ventures. Also, it wadound that all of the
watershed plans examined that included
commercial ventures as a component also included
some type otategorization effort. This Appendix
describes the categorizatienperiences in each of
the case study areas, as of summer 1994,

West Eugene, Oregon

The West Eugene Wetlands Plan covers an
approximately 8,000 acre area of the Amazon
Creek Drainage basin in the western part of the
city of Eugene, Oregon.

Why Categorization Was Done

Categorizationwas felt to beneeded tadetermine
areas suitable for protection, restoration, and
development, consistent with tipan objective of
“finding a balance betweenprotection and
development that meets staded federal laws,”
put forth by the Eugene City Council.
Categorizationvas an essential component of the
planningprocess, which consistexf: establishing
goals and a landscapeision; assessing wetland
functions; involving citizens; balancinfynctions,

values, and langle;and ranking anaategorizing
wetlands.

The language in the publiotice regarding the

West Eugerian indicates the purpose of
categorization: “Review of the plan (i.e., the
results of thategorization process) by t®rps

and EPAwill determine whether the Plan has
identified the least environmentallydamaging,
practicable  alternative for  future  urban

development in West Eugene, as required by
Sectiof04 guidelines. If the plan is approved,

then the Corps proposes to adopt an alternative

permitting procedure foprocessing applications
forthe filling of wetlands within the Plan area
under Secti@®4.” The proposed procedure
caller the Corps toissue more streamlined
Letters of Permission rattiean standard individ-
ual permiise Oregon Division of Statéands
has similar requirdioetsproving the plan,
particularly requirements that identified losses
must lhelly compensated,and all practicable
alternatives must be considered. the gluwst,
pose of categorization was to accomplish the
sequencing/alternatives analysis procéss the
watershed as a whole—ahead of actual permit ap-
plications. By doing so, it streamlindse review
of permit applicatinpdsnakeshe outcome of
applications more predictable for applicants.

How Categorization Was Done

Categorizationwvas accomplished in several steps.
Wetlands in the study area were mapped their
functionsassessed through aADID (advance
emdification) grant from EPA in 1989. The
process of classifyiig wetlands was done by

%0 Often, the terms classification and categorization
are usedinterchangeably. Ithe W. Eugeneplan,
classificationrefers to the distinctions between types of
wetlands based on functions and ecological
characteristics alone, wherezategorizatiorrefers to

(continued...)
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overlaying the ADID data with information on
flooding, soil types, thehistoric distribution of
wetlands, rare plardndanimal species, waterways
and drainages, wintewaterfowl, and amphibian
and reptile specieslistributions. But, grouping
wetlands into management  categories
(categorization)was based on #&roader set of
criteria, which included additiondctors such as:
whether the parcel was designated in Eugene
Metropolitan Plaras a natural resource; proximity
of the parcel to th&00 yearfloodplain; proximity

of the parcel to a perennial waterway; whether the
parcel was connected to other wetlands or
waterways; presence of a hidiversity of wildlife
habitat on the parcel; presence ofunique
Willamette Prairie Grassland dhe parcel; if the
parcel already has an approved wetland impact
permit orEIS; if the parcel is relatively isolated; if
the parcel is served by existing streets, roads,
sewer, and water; if the parcel is adjacentor
surroundedby, existing developmentand if the
parcel hadrontage on a majohighway orstreet.

As is evident, the West Eugereategorization
scheme considered both ecologicahd socio-
economic factors.  Citizensvere allowed to
comment on categorization resultand direct
mailings were sent to inforrmproperty owners and
solicit input.

Results/acceptance of Categorization

According to descriptive material in the West
Eugene plan, thecategorization process went
relatively smoothly. Evidently, the designation of
only 6 out of 60wetland parcels was debated.
The process resulted in over,000 acres of
wetland recommendetbr protection orenhance-
ment and288 acres recommendetbr develop-
ment. Initially, all wetlands wer@ut into two
categories, develop or protect. Ultimately, the
categorization processled to four map
designations in the plan(l) wetlands to be
protected(2) wetlands to be restore(B) wetlands

%9(...continued)
wetlandranking or groupindor policy decisions (i.e.,
protect, restore, develop, etc.This word choice is
adopted in this report.

suitable for filland future development;and (4)
uplands to be protected as connectimtgeen
wetlaradglalong stream coursesThe plan also
rguired wetland buffers, the size of which varied
depending on the characteristics of each wetland.

Special Characteristics of the Categorization
Experience

First,the mapping of where wetland$hould be
protected inadvance ofermit applicationsas led
to some cofwetaking claims. Many of these
problems were alleviatedihen theBureau of Land
Management paianany landownersfor their land
if it was formerly zoned iaslustrial but protected
by the fari.BLM funds werenot sufficient to
purchase all thed designated as protected, and
piataaking problems remain. Local interests
wouldprefer that Federal regulatory agendiesur
thewrath of property owners with taking claims,
rathethan themselves. Therefore, it is their wish
thathe Corps assist in implementing than by
rdusing to grant permitfor property specified as
to be protected, #®y would nothave tore-zone
it from developable to protected status. This
would make the Corps—rather than local
jurisdictions—subject tdaking claims. There is
some indication that the Corps is unwilling to play
this role.

Part of the planmffgrt in West Eugene
includéobbying at the Federal level. This
lobbyieffort has beeneffective, judging by
BLM’s lartquisition activities,which have

certialy helpedimplement the plan. In fact, the
takingproblem was avoided to somdegree
because of the receipt of Federal fufwdsland
acquisition. The Federal appropriations were
made inrecognition of the regionahnd national
values represented West Eugene, awell as for
the model plan that West Eugene developed.
While acquisitiosan be auseful tool inwetlands
protection througlplanning, there are at least two
points that should be noted. Firdte likelihood
that the Federal governmentould spend
significant sums omoney and buput landowners
for everyplan in the country is slingiven scarce
resources inthe Federal treasury. The second
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point from thisexample is the problem of how to
undertake a landacquisition program. In West
Eugene,BLM purchases are based on independent
appraisals to determine fair market value. When
wetlands arebuildable, their value idased on
highestand best use of the parcel (commercial,
industrial, or residential). Howevedevelopment

is probablynot imminent on alparcels that BLM
purchasedand if sold onthe marketnot all of it
would fetch the same price as if it were ripe for
development, whicimay have been what was paid.
The point is that if acquisition is a viabbgption,
there may beadditional ways to cost-effectively
purchase wetland protection @storation, such as

a purchase of development rights program. While
such optionsnay not have beeravailable in West
Eugene, they may be worth exploring.

Juneau, Alaska

The Juneau WetlandslanagementPlan covers a
15 square mile area iand aound thecity of
Juneau, Alaska54% of which is wetlands. The
City and Bureau of Juneau (CBJXas taken the
lead in developing the plan.

Why Categorization Was Done

The CBJ felt that categorization isecessary to
meet the goals of the plan, which &oe (1) create

a more stable economic environment by increasing
the predictability of landuse decisions; (2)
decrease the time it takésr applicants toobtain
decisions ondischarge of dredgand fill permit
applications; (3) allow carefubdevelopment of
some less valuable wetlandand (4) provide
protection formoderate-and high-value wetlands.
Wetland regulationsre avery important issue for
the city, because so much of the developable land
of the city is wetlands. CBJ felt that
categorization will allow the city to direct
development to less valuable wetlands, while
concentrating protection efforts othe more
valuable parcels. CBdiso felt thatthe provision

in the plan of apublic mitigation bank will help
ensure thathere will be no net loss of wetland
functions and values.

As in West Eugermyrpose of theategorization
proceswas to accomplish the alternatives
analysis/sequemsgjugementsfor the whole
ahead ofactual applicationsand bydoing so,

streamlinactual permit applications.The plan

states that the basis of the categorization process

is theCorps’ public interest review process
(PIRP), which call$or a balancing of many
different factors irthe public interest. The plan’s
categorization process includes three components:
(1) ecmmparative environmental evaluation of
wetland functions; (2) amssessment of thaublic
preferencefor how each wetland should be
managed; and(3) an analysis of practicable
alternativesach type ofand use. The Corps
revised theultimate categorization scheme,

however, to ensure that the standard of minimal

environmental impacts was maintained.

Addressing the regulatory requirements of
sequencing, alternatives analysignd in-kind
compensation is apparent in the JuRéemis
formulation of categorizatiorand trading rules.
Theriginal Juneawplan calledfor local issuance
of grmits for the two lowest-valueclasses of
wetlanfidlowing a Corps Programmati@eneral
Permit, while the higher value wetlandsould
continue to be regulated under individual permits
under Sectiord04. Forthose wetlands the CBJ
WetlandBoard would have presumed that less
@magingpracticable alternatives to the proposed
developmenhoaravailable.  Moreover, the
mitigatiopolicy adopted by the Plan is patterned
afterthe Federalmitigation sequencing, including
requirements for avoidance, minimization,
retoration, and compensation; however, the plan
specifies required mitigatidar each category. In
sum, then, the uJneau wetlands plan's
categorization processrisant to streamline the
sequgncingdure, at leagbr two classes of
wetlands.

How Categorization Was Done

The plarranked each wetlanfbr each of these
three factors, as follows:

« To accomplish the environmental
component, CBJ hired a nationally
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recognized wetlands expert to evaluate
environmental functions othe wetlands
within the study area (thdtad previously
been identifiedand mapped bthe Corps),
using the Adamus WetlandEvaluation
Technique (WET). Field work for the
evaluation lasted one year.

» For the public preference component, CBJ
surveyed the public preference for
wetland parcels of individuals in different
neighborhoods of the city.

 For the practicable alternatives
component, the city conducted an
inventory of non-wetland alternatives for
each type of land use.

The categorization procesgelded four wetland
categories, from A (most valuable) to D (least
valuable).  There was initial disagreement
regardinginto which categorymost parcelsfell.
The Corps of Engineers, in developing the
Programmatic General Permit, re-categorized
several Cand Dwetlands to A or B status. In
doing this they applied the standard of ensuring
minimal environmental impacts.The result was
the following categories:

e Category Aincluded high-value wetlands
that could beleveloped only if there is no
net loss of individual functional values in
the wetland drainage basion-site, in-kind
mitigation was required.

« Category Bwetlandscould bedeveloped
only if there is no netoss of aggregate
functional values irthe wetland drainage
basin;mitigation could be out-of-kind, but
must be on-site.

» Category Cwetlandscould bedeveloped
if there is no netloss of aggregate
functional value; mitigationcould be off-
site and out-of-kind.

« Category D wetlandsould bedeveloped

using best management practicpspject
design must minimize adverse impacts.
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Also, there were special categories including:

» Dedicated land—landnot available for
general development, due to special
restrictions (such as wildlifefuge, etc.).

e Enhancement  potential wetlands

—wetlands with enhancement peitial

which &asaitable for enhancement
projects.

Results/acceptance of Categorization

Only 10 percent of the wetlands encompassed by

the Juneau plan (approxima@fyacres), were
classified as either C or Only approximately
12 acres were classified as D, indicating that
mitigationwould be a strong component of the
plan. Originally, the plan calletbr the CBJ to
issue permiter wetlands in categories @nd D,
following receipt of a Corpsgeneral permit; and
for wetlands of categoresl B tocontinue to
be regulatethebyCorps by individual permits
under Sectd¥, subject toany additional plan
requirements.  Applicdats pamits in all
categories ofetlands (except category ®ould
be required womply with mitigation policies
contained in the plan, while category D wetlands
can be developed using “bemnagement
practices” defined in the pl&wor impacts less
thanabres (presumably to category C wetlands
and above), applicantgould be able to use a
proposed mitigation bank operated by CBJ.

CBJ's requegbr a general permit was held in
abeyance Iorps headquarters in Washington,
DC. CBibs beeradministering permitdor C
and D categories wétlands under a special
coordinated procedure with the Corps called an

“Accelerated Individual Permitting Procedurg.”

81 The PGP was issued on June 30, 1995.
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Special Characteristics of the Categorization
Experience

The categorizationexperience in Juneau was
somewhat rocky. The Corps ended up re-
categorizingmany lower value wetlands thigher
value status. Perhaghke discomfortlay in the
inclusion of “public preferencefor management”
as a categorization criterion. The plan also
suggests the tension between Fedarad local
management angermitting activities in wetlands,
as illustrated bythe legal challenges the plan has
faced.

Hackensack Meadowlands, New Jersey

The approximately 8,000 acres of wetlands
remaining in the Hackensack Meadowlands are the
focus of a Special Area Management Plan
(SAMP), which is neacompletion. This relatively
small area is under intense development pressure,
given its close proximity toNew York City. The
Hackensack Meadowlands Development
Commission (HMDC) is leading the planning effort
with the Corpsand EPA serving as the lead
Federal agencies.

Why Categorization Was Done

Wetland categorization wdslt to benecessary in
order to assess environmental effects of different
land management alternatives that attempt to
balance multiple planning objectives, which
include no-net-loss of wetland value$he SAMP
features an environmentahpact statemenEIS)
that attempts to integrate the alternatieeslysis
required under Sectiord04 into the master
planning procesdor the Meadowlands. lther
words, theSAMP allowsthe alternative analysis to
be addressed duringdvance planningather than
through individual permit applications (National
Wetlands Newsletter, p.8, March/ApriLl993).
The purpose of categorization, therefore, is to
accomplish some of the alternativemnalysis.
Because of this, analysis of different land use
planning alternatives is explicitly part of the
categorization process. Presumably, different
agencies participating in theSAMP will not

approve theplan unlessthey are convinced that

alternatives analysis sequencing has been

accomplished by the plan, evill still be required
from permit applicants.

How Categorization Was Done

The objective of twaluation technique that was
developed is to identifgnd compare wetland
attributes withwetland functions. The valuation
technique wasfallows: wetlands are divided
into “cells,” up to 100 acres in size.The cells are
defined by man-madsructural featuresuch as
roads, railroad tracks, or utility line€sach cell is
then scored on wetlandanctions such as water
quality, wildlife habitat, social significance, and
floodflow alternatives. The technique is being
used in t8AMP EIS toquantify the effects of
land use alternatives on each wetland area.

The SAMP andthe EIS will identify a preferred
land use altdioratiseh wetland bgombining
the reults of the valuation processbove with
oramic, social, and environmental goals of
HMDC. This will in effect result in wetland
categories—areas to be protected, restored, and
developed.

Results/acceptance of the Categorization

Thealuation technique ibeing used in th&IS to
el the effects of different land-use
alternatives on weftlaictiens. Ultimately, the

information will be used todetermine the land
management alternative that isost suitable to
each vetland area. Although the drd&tS is not
yet omplete, there has beensome conflict
between HMDC langse decisionsand private
property owners in the past.

Special Characteristics of the Categorization
Process

The situatiorthén Hackensack Meadowlands
differs from othercasestudies in thedegree of

32 The Draft EIS was issued in July 1995. As of early
1996, the Final EIS is under development.

87



Experiences with Watershed Management
Plans for Wetland Categorization

development pressure on the wetlands covered by

the plan, andtheir high developmentvalue.

Consequently, land-use designations in the plan are

potentially very contentious. Landownerswill be
very wary of reductions in the value of their
property that will result from @lan thatrestricts
development; environmentalistsll be reluctant to
allow development at all becausieey claim there
are so few wetlands left. Given tdegradedstate
of the wetlandsrestoration willlikely be amajor
component ofany management plan. There are
conflicts of this type with practically all case
studies examined; however, theconflict is
magnified in the Hackensack case.

Dade Co., Florida (North Trail and Bird
Drive Basin)

The Dade County Department of Environmental
ResourceManagement(DERM) spearheaded the
North Trail and Bird Drive Basin SAMP. The
Corps of Engineershas been a lead-ederal
agency.

How and Why Categorization Was Done

Presumably,categorization was done in order to
develop off-site restoratioand trading rules for
different types of wetlands. Trading and
restoration ruleswvere felt to beneededbecause
on-site mitigationhad apoor record ofsuccess,
apparently due in large part to the persistent
invasion of exotic speciesNorth Trail and Bird
Drive was an EPAADID site, and the Corps
required the DERM to perform detailéhctional
evaluations ofwetlands using techniques such as
the Habitat Evaluation Procedure (HEP).

Results/acceptance of Categorization

The categorization process resulted in the decision

that onetype of wetlands, tree islands, were off
limits to development. However, thesults of the
categorization processes wepparentlynot used

to differentiate development ormitigation
decisionsregarding the othetypes ofwetlands in
the SAMP basin. Rather, in thend, non-tree
island wetlands were lumped together, as

itigaion requirements were theamefor each.
Mitigation decisionglid differ dependingupon the
location ofthe wetland inrelation tothe County
Compehensive Plan; i.e., there were different

requiremenfer wetlands within the urban
developmenrtoundary tharoutside thisboundary.
Much othemitigationwas to be doneutside the
SAMP area, either in the Evergladiational Park
(“Hole inthe Donut” project) orelsewhere in Dade
County, precludinghe necessity oftategorizing

itigation sites in theSAMP area. Thus, in the
end, categorizatigielded asimple set ofrules
that permit applicants could follow.

Apparently, categorizationhas beenwell-accepted
for the most part by all interests. Apparently,
developers appreciatihe simplicity of having a
set mitigationfee apply toall parcels (that are not
tree islands). Also, environmental grouase not
bepposed to the scheme becatisy realize

the nded active management to prevestotic
speies invasions. However, thehas beersome
concern voiced by the FahdWildlife Service to
havemore of themitigation work done in Dade
County, asopposed to Everglades National Park.
As a result, one-third othe mitigation fees go
towards mitigation work inthe County(but not
necessarily in theNorth Trail and Bird Drive
Basin).

Special Characteristics of the Categorization
Process

The categorization procesappears to have gone
rather smoothlyor several reasondrirst, there is
a consensus of opinion thise ecosystem will
require actisaagementprotection of existing
wetland pam@lsiot be ecologicallybeneficial.
There wasalso aperceived urgency tadopt the
plan, forthe Countys master plamequires that a
wetland plan(to ensureflood control and habitat
protection) must bepassedbefore any develop-
meaduld proceed in an undeveloped area. This
led tahe cooperation ofmany stakeholders in
getting a plan passed as quickly as possible.

Also, the rejection of using categorization to set up
parcel-specific  developmentand mitigation
requirements is someumagual. Those
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involved with the SAMP apparentlyfelt that the
benefits of using simpler mitigation rules (a flat
fee, tree islandsff limits to development, giving
fees to the Everglades Park) was simpler to
establishing elaborate, parcel-specificitigation
requirements.

DuPage County

The DuPage County Department of Environmental
Concerns (DDEC) is conductinglanning efforts
that focus onwatershed planningnd commercial
ventures throughout the county.

How and Why Categorization Was Done

A county ordinance established categorization
rules for wetlands in the county in order to
streamline mitigation requiremerdasad achieve no-
net-loss ofwetlands. The ordinance established
rules by which all wetlands (including non-
jurisdictional wetlands)would be categorized as
either “critical” or *“regulatory,” and mitigation
requirementgor each of théwo types(ratio of 3:1
and 1.5:1 acres of wetland impacted versus
mitigated, respectively). Criteria by which
wetland parcels are to be judged edtical or
regulatory include such factors as: identification
as critical by arEPA ADID project in the region;
presence of threatened or endangered species; a
high water quality rating; &igh wildlife quality
rating; a stormwater storage volume rasxbve a
certain standard; and a variety ofher criteria.
Designation of wetlands as critical or regulatory is
done at the time of permit application, although, in
some cases, the designation is likely to be
obvious.

Categorizatiorwasalsodone in order to determine
appropriate mitigation requiremenfsr regulatory
versus critical wetlands, and mitigation
requirements are specified ptanning documents.
Mitigation requirementsre basin-specific.Public
commercial creditsupply ventures arauthorized

by the plan,but these are subject to the same
requirements as individuals that choose to do the
mitigation work themselves.

Results/acceptance of Categorization

Thiseffort has apparently beewell received by
the coamtyCorps. The Corpshas given the
county a specifitype of general permit to help
administer the ordinanaagd has recently given a
general permit to the county to operate a
commercial venture for certain jurisdictional
wetlands (previousfforts have beendirected at
non-jurisdictional wetlands). DDEC staff insist
thapthe offers more environmentgrotection
thanpreviously existedand asserts that the plan
has déenwell receivedand there have been few
takings claimdJany developershave already
purchased creditfrom the commercial ventures,
although construction of restoration sitess not
yet begun.

Special Characteristics of the Categorization
Process

The categorization process is similar to Dade
County in that individual parcels are not
specifically mapped out for preservation,
devatpment, and restoration. Ratherthe plan

identifigsles by which development and
mitigation decisions can be made.

Thiforfis also unusual ithat it evolved from
a county ordinance, rattan a Federal program.
oVédrall effort in DuPage County also was
directed primarily at stormwatemrmanagement
rather than wetlands management (the plan was not
the radt of the threat of a Federal permit
rejectiomaasthe case imany ofthe other case
studies). Itappears that commercial ventures were
ultimately included be@DBE thought they
contributed tahe plans overall objectives. The
establishment of commercial ventures does not
appear to be the motivating factor for the plan.
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