PUBLIC NOTICE

CHARLESTON DISTRICT, CORPS OF ENGINEERS
69A Hagood Avenue
Charleston, South Carolina 29403-5107

REGULATORY DIVISION August 5, 2005
Refer to: 2003-1D-162

THIS NOTICE IS PUBLISHED AS NOTIFICATION OF THE
AMENDMENT TO THE REGULATION THAT GOVERNS
RESTRICTED AREAS AND DANGER ZONES IN BRICKYARD CREEK (TO INCLUDE
PORTIONS OF THE ATLANTIC INTRACOASTAL WATERWAY (AIWW)), MULLIGAN CREEK,
ALBERGOTTIE CREEK, SALT CREEK AND THE BROAD RIVER
IN THE VICINITY OF THE MARINE CORPS AIR STATION (MCAS)
NEAR THE TOWN OF BEAUFORT IN BEAUFORT COUNTY, SOUTH CAROLINA

1. This public notice is published as required by Regulation 33 CFR Part 209.200 regarding
regulations prescribed by or under the direction of the Secretary of the Army to govern
navigation and navigable waters.

2. A modification to restricted area regulations identified at 33 CFR Part 334.475 was approved
by the director of Civil Works on July 22, 2005. A Public Notice was issued by the Charleston
District on August 29, 2003, with the comment period ending on September 29, 2003. The
Corps of Engineers published a Notice of Proposed Rulemaking in the Federal Register on
July 29, 2004, with the comment period ending on August 30, 2004. The comments that were
received in response to the Public Notice and the Notice of Proposed Rulemaking were
coordinated with the MCAS, Beaufort, and all concerns were resolved to the satisfaction of the
individuals or organizations that provided comments. Accordingly, the Notice of Proposed
Rulemaking was adopted as a Final Rule.

3. The approved regulation is described in the attached copy of the Federal Register of July 29,
2005. The approximate limits of restricted areas are shown on the attached map.

4. A copy of “33 CFR 334.475 for Brickyard Creek and Tributaries, and the Broad River at
Beaufort, S.C.: restricted areas” is available and will be provided, upon receipt of a written
request, to anyone that is interested in obtaining a copy. Please identify the project number
referenced in this public notice and enclose a self-addressed stamped envelope for mailing
a copy of the existing regulation to you. Your request should be addressed to the

U.S. Army Corps of Engineers
ATTN: REGULATORY DIVISION
69A Hagood Avenue
Charleston, South Carolina 29403-5107

If you have any questions concerning this matter, please contact me at 843-329-8044 or

toll free at 1-866-329-8187.

S. Dean Herndon

Project Manager

Regulatory Division

U.S. Army Corps of Engineers
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1X175, Consultation and Coordination
with Indian Tribal Governments,
becuse it does not have a substantial
direcX effect on one or more Indian
tribes\on the relationship between the
FederaNGovernment and Indian tribes,
or on the distribution of power and
responsibylities between the Federal
Government and Indian tribes.

Energy Effects

We have anylyzed this proposed rule
under Executivg Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Usg. We have
determined that it is\not a *‘significant
energy action” under\that order because
it is not a “'significant Xegulatory action”
under Executive Order %2866 and is not
likely to have a significakt adverse effect
on the supply, distributiok, or use of
energy. It has not been designated by the
Administrator of the Office &f
Information and Regulatory Affairs as a
significant energy action. Thergfore, it
does not require a Statement of §nergy
Effects under Executive Order 13%11.

Environment

We have analyzed this proposed ryle
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—4370f), and
have made a preliminary determinatio
that there are no factors in this case thht
would limit the use of a categorical
exclusion under section 2.B.2 of th
Instruction. Therefore, we believe fhat
this rule should be categorically
excluded, under figure 2—1, parggraph
(34)(g), of the Instruction, from/further
environmental documentatioy. This
event establishes a safety zoye therefore
paragraph (34)(g) of the Insjfuction
applies.

A preliminary “EnvirofAmental
Analysis Check List” is Available in the
docket where indicated under
ADDRESSES. Commenis on this section
will be considered bffore we make the
final decision on whether the rule
should be categoritally excluded from
further environmgéntal review.

Technical Sta

The Nationgl Technology Transfer
and Advancgment Act (NTTAA) (15
U.S.C. 272 fote) directs agencies to use
voluntary £onsensus standards in their
regulatorg activities unless the agency
provideg Congress, through the Office of
Managgment and Budget, with an
explafiation of why using these
stanflards would be inconsistent with
applicable law or otherwise impractical.
Vdluntary consensus standards are

ards

technical standards (e.g., specificatio

of materials, performance, design, or
operation; test methods; sampling
procedures; and related managemght
systems practices) that are develgped or]
adopted by voluntary consensu
standards bodies.

This rule does not use techhiical
standards. Therefore, we dig not
consider the use of voluntgry consensusg|
standards.

List of Subjects in 33 CYR Part 165

Harbors, Marine safety, Navigation
(water), Reporting afd recordkeeping
requirements, Secyfity measures,
Waterways.

m For the reasons discussed in the
preamble, the foast Guard amends 33
CFR part 165/s follows:

PART 165-#REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS
|
m 1. Th¢authority citation for part 165
continfies to read as follows:

Autherity: 33 U.S5.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.06-1(g), 6.04-1, 6.04—6, 160.5; Pub. L. 107
295, 116 Stat. 2064; Departinent of Homeland

ecurity Delegation No. 0170.1.

m 2. A new temporary § 165.T09~100 is
dded to read as follows:

§ N95.T09-100 Safety Zone; Oswego
Harbor Fest Fireworks, Lake Ontario,
Oswego, NY.

(a) Dpcation. The safety zone will
encompgss all waters of Oswego Harbor
in Lake Qntario, within a 1,000-foot
radius of dhe fireworks barge moored/
anchored i approximate position
43°28"10”N)\076°31'04”W. The |
geographic coprdinates are based upon
North Americay Datum 1983 (NAD 83).

(b) Effective tikte and date. This ]
section is effectivg from 9 p.m. until 10 ;
p.m. on July 30, 20%5.

(c) Regulations. In\accordance with
the general regulationy in 165.23 of this
part, entry into this safaty zone is
prohibited unless authoNzed by the
Coast Guard Captain of the Port Buffalo,
or his designated on-scene\
representative.

Dated: July 20, 2005.
S.]J. Ferguson,

Commander, U.S. Coast Guard, Captyin of
the Port Buffalo.
{FR Doc. 05-15072 Filed 7-28-05; 8:45

BILLING CODE 4910-15-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

33 CFR Part 334

United States Marine Corps Restricted
Area and Danger Zone, Brickyard
Creek and tributaries and the Broad
River, Marine Corps Air Station,
Beaufort, SC

AGENCY: United States Army Corps of
Engineers, DoD.
ACTION: Final rule.

SUMMARY: The Corps of Engineers is
amending its regulations to establish a
restricted area and danger zone in
Brickyard Creek (including a portion of
the Atlantic Intracoastal Waterway),
Mulligan Creek, Albergottie Creek and
Salt Creek in the vicinity of the Marine
Corps Air Station (MCAS) in Beaufort,
South Carolina. The MCAS restricted
area contains six sections that are
contiguous to Brickyard, Albergottie and
Salt Creeks, and two sections that are
located on the northern border of the
MCAS that encompasses Mulligan
Creek. In addition, these regulations
establish a restricted area in the Broad
River in the vicinity of Laurel Bay
Military Family Housing Area, which is
associated with the Marine Corps Air
Station. The purpose of these
regulations is to provide effective
security in the vicinity of the Marine
Corps Air Station and the Laurel Bay
Military Family Housing Area.
EFECTIVE DATE: August 29, 2005.

ADDRESSES: U. S. Army Corps of
Engineers, ATTN: CECW-CO, 441 G
Street, NW., Washington, DC 20314—
1000.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, U.S. Army Corps of
Engineers, Headquarters, Washington,
DC at 202-761-4922, or Mr. Dean
Herndon, U.S. Army Corps of Engineers,
Charleston District, at (843) 329-8044,
SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat
266; 33 U.S.C. 1) and Chapter XIX, of
the Army Appropriations Act of 1919
(40 Stat 892; 33 U.S.C. 3) the Corps is
amending the restricted area regulations
at 33 CFR 334 by adding Section
334.475, which would establish a
restricted area (including eight sections)
and one danger zone in the vicinity of
the Marine Corps Air Station and one
restricted area in the vicinity of the
Laurel Bay Military Family Housing
Area in Beaufort, South Carolina. The
sections of the restricted area are
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described in detail in the regulation in
paragraphs (a)(1) through (a)(9). The
new danger zone is described in
paragraph (a)(10). This regulation will
allow the Commander, Marine Corps
Alr Station, Beaufort, to restrict passage
of persons, watercraft, and vessels at his
or her discretion in interest of National
Security until such time he or she
determines such restrictions may be
terminated.

Procedural Requirements:

a. Review under Executive Order
12866.

This rule is issued with respect to a
military function of the Department of
Defense and the provisions of Executive
Order 12866 do not apply.

b. Review under the Regulatory
Flexibility Act.

This rule has been reviewed under the
Regulatory Flexibility Act (Public Law
96-354), which requires the preparation
of a regulatory flexibility analysis for
any regulation that will have a
significant economic impact on a
substantial number of small entities
(i.e., small businesses and small
governments). The Corps expects that
the economic impact of the
establishment of this restricted area
would have practically no impact on the
public, no anticipated navigational
hazard or interference with existing
waterway traffic, and accordingly,
certifies that this proposal if adopted,
will have no significant economic
impact on small entities.

c. Review under the National
Environmental Policy Act.

An environmental assessment has
been prepared for this action. We have
concluded, based on the minor nature of
the proposed additional restricted area
regulations, that this action will not
have a significant impact to the quality
of the human environment, and
preparation of an environmental impact
statement is not required. The
environmental assessment may be
reviewed at the District office listed at
the end of FOR FURTHER INFORMATION
CONTACT, above.

d. Unfunded Mandates Act.

This rule does not impose an
enforceable duty among the private
sector and, therefore, is not a Federal
private sector mandate and is not
subject to the requirements of Section
202 or 205 of the Unfunded Mandates
Act. We have also found under Section
203 of the Act, that small governments
will not be significantly and uniquely
affected by this rulemaking.

List of Subjects in 33 CFR part 334

Danger zones, Marine safety,
Restricted areas, Waterways.

m For the reasons set out in the preamble,
the Corps of Engineers amends 33 CFR
part 334 as follows:

PART 334—DANGER ZONES AND
RESTRICTED AREA REGULATIONS

m 1. The authority citation for part 334
continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

m 2. Section 334.475 is added to read as
follows:

§334.475 Brickyard Creek and tributaries
and the Broad River at Beaufort, SC.

(a) The areas: (1) That section of the
Atlantic Intracoastal Waterway (ATWW),
beginning at the confluence of the
AIWW and Albergottie Creek, being that
point on the west side of the AIWW
navigational channel at latitude
32.457226°, longitude 80.687770°,
thence continuing in a northerly
direction along the western channel
edge of the AIWW to latitude
32.458580°, longitude 80.689181°,
thence to latitude 32.460413°, longitude
80.689228°, thence to latitude
32.461459°, longitude 80.689418°,
thence to latitude 32.464015°, longitude
80.690294°, thence to latitude
32.470255°, longitude 80.690965°,
thence to latitude 32.471309°, longitude
80.691196°, thence to latitude
32.475084°, longitude 80.692455°,
thence to latitude 32.478161°, longitude
80.691546°, thence to latitude
32.479191°, longitude 80.691486°,
thence to latitude 32.481817°, longitude
80.691939°, thence to latitude
32.493001°, longitude 80.689835°,
thence to latitude 32.494422°, longitude
80.688296°, thence to latitude
32.49727°, longitude 80.69172° on the
east shore of the Marine Corps Air
Station (MCAS), at its intersection with
the Station’s property boundary line,
thence heading south along the eastern
shoreline of the MCAS to a point along
the northern shoreline of Mulligan
Creek at latitude 32.48993°, longitude

- 80.69836°, thence southwesterly across

Mulligan Creek to the shoreline of the
MCAS, latitude 32.48771°, longitude
80.70424°, thence continuing along the
eastern shoreline to its intersection with
Albergottie Creek, latitude 32.45360°,
longitude 80.70128, thence continuing
along the southern shoreline of the
MCAS to the intersection of Salt Creek
with U.S. Highway 21, latitude
32.45047°, longitude 80.73153°, thence
back down the southern creek edge of
Salt and Albergottie Creeks, thence back
to the starting point at the confluence of
Albergottie Creek and the AIWW,
latitude 32.457226°, longitude
80.687770°. Note: Situated within the

boundaries of the area described in
paragraph (a)(1) of this section are the
areas described in paragraphs (a)(2),
(2)(3), (a)(4). {(a)(5) and the danger zone
described in paragraph (a}(10) of this
section. Since additional regulations
apply to these sections, they are
excluded from the area described in
paragraph (a)(1) given that they are more
strictly regulated.

(2) That portion of Mulligan Creek
located on the southern side of the
MCAS runway, beginning at a point on
the eastern shoreline of Mulligan Creek
at latitude 32.48993°, longitude
80.69836°, thence southwesterly across
Mulligan Creek to the shoreline of the
MCAS, latitude 32.48771°, longitude
80.70424°, thence continuing in a
northerly direction along the eastern
shoreline of the MCAS, thence in a
northeasterly direction along the and
southern side of the MCAS runway,
thence back down the eastern shoreline
of Mulligan Creek to its starting point,
latitude 32.48993°, longitude 80.69836°.

(3) That area adjacent to the Atlantic
Intracoastal Waterway (ATWW), situated
within the boundaries of the area
described in paragraph (a)(1) of this
section, beginning at a point on the west
side of the AIWW navigational channel
at latitude 32.463732°, longitude
80.690208°, thence continuing in a
northerly direction along the western
channel edge of the AIWW to latitude
32.467999°, longitude 80.690749°,
thence turning in a westerly direction
and continuing to latitude 32.467834°,
longitude 80.700080°, on the eastern
shore of the MCAS, thence heading in
a southward direction along the
shoreline to latitude 32.463692°,
longitude 80.698440°, thence turning in
a westerly direction and returning back
to the starting point on the west edge of
the ATWW channel, latitude 32.463732°,
longitude 80.690208°,

(4) That area contiguous to Albergottie
Creek, situated within the boundaries of
the area described in paragraph (a)(1) of
this section, beginning at a point on the
southern shoreline of the MCAS at
latitude 32.452376°, longitude
80.708263°, thence continuing in a
northerly direction along the shoreline,
up to the shoreline adjacent to Kimes
Avenue and back down the opposite
shoreline in a southerly direction to a
point at latitude 32.450643°, longitude
80.715653°, thence turning in a easterly
direction and returning back to the
starting point at latitude 32.452376°,
longitude 80.708263°,

(5) That area contiguous to Salt Creek,
situated within the boundaries of the
area described in paragraph (a)(1) of this
section, beginning at a point on the
southern shoreline of the MCAS and the
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edge of Salt Creek at latitude 32.45194°,
longitude 80.724473°, thence continuing
in a northerly direction along the
shoreline of the MCAS and continuing
on to its intersection again with Salt
Creek and adjacent to U.S. Highway 21,
thence turning and continuing along the
shoreline of Salt Creek in an easterly
direction and returning back to the
starting point at latitude 32.45194°,
longitude 80.724473°,

(6) That section of the Atlantic
Intracoastal Waterway (AIWW),
beginning at the confluence of the
AIWW and Albergottie Creek, being that
point on the west side of the AIWW
navigational channel at latitude
32.457226°, longitude 80.687770°,
thence continuing in a northerly
direction along the western channel
edge of the ATWW to latitude
32.458580°, longitude 80.689181°,
thence to latitude 32.460413°, longitude
80.689228°, thence to latitude
32.461459°, longitude 80.689418°,
thence to latitude 32.464015°, longitude
80.690294°, thence to latitude
32.470255°, longitude 80.690965°,
thence to latitude 32.471309°, longitude
80.691196°, thence to latitude
32.475084°, longitude 80.692455°,
thence to latitude 32.478161°, longitude
80.691546°, thence to latitude
32.479191°, longitude 80.691486°,
thence to latitude 32.481817°, longitude
80.691939°, thence to latitude
32.493001°, longitude 80.689835°,
thence to latitude 32.494422°, longitude
80.688296°, thence crossing the ATWW
channel in a southeasterly direction to
a point on the east side of the ATWW
and the marsh edge of bank, latitude
32.49343°, longitude 80.68699°, thence
southward along the edge of the ATWW
and the waterward marsh edge of Ladies
Island to a point on the west shoreline
of Pleasant Point Peninsular, latitude
32.45806°, longitude 80.68668°, thence
back across the AIWW navigational
channel to the point of beginning,
latitude 32.457226°, longitude
80.687770°.

(7) That portion of Mulligan Creek,
beginning at its northern mouth and
confluence with McCalleys Creek,
latitude 32.50763°, longitude 80.69337°,
thence proceeding in a westerly
direction along the northern shoreline of
Mulligan Creek to its intersection with
Perryclear Drive bridge crossing,
latitude 32.50534°, longitude 80.69960°,
thence back down the southern
shoreline to its starting point at
McCalleys Creek, latitude 32.50763°,
longitude 80.69337°.

(8) That portion of Mulligan Creek,
beginning at the Perryclear Drive bridge
crossing, latitude 32.50534°, longitude
80.69960°, thence proceeding in a south

westerly direction along the northern
shoreline of Mulligan Creek to the
terminus of its western tributary, thence
back down its southern shoreline to the
terminus of its eastern terminus located
at the northern end on the MCAS
runway, latitude 32.49531°, longitude
80.70658°, thence back down the
southern shoreline to its starting point
at Perryclear Drive bridge crossing,
latitude 32.50534°, longitude 80.69960°.

(9) (Laure! Bay Military Family
Housing Area, Broad River) That section
of the Broad River, beginning on the
western shoreline of Laurel Bay Military
Family Housing Area boundary line, at
latitude 32.449295°, longitude
80.803205°, thence proceeding in a
northerly direction along the shoreline
to the housing area northern boundary
line at latitude 32.471172°, longitude
80.809795°, thence proceeding a
distance of 500 feet into the Broad
River, latitude 32.471185°, longitude
80.811440°, thence proceeding in a
southerly direction and maintaining a
distance of 500 feet from the shoreline
to latitude 32.449222°, longitude
80.804825°, thence back towards the
shoreline to the point of beginning at
latitude 32.449295°, longitude
80.803205°.

(10) (Danger zone). That portion of
Mulligan Creek located adjacent to the
MCAS firing range and the restricted
area described in paragraph (a)(2) of this
section, beginning at a point on the
western shoreline of Mulligan Creek at
latitude 32.48771°, longitude 80.70424°,
thence northeasterly across Mulligan
Creek to the opposite shoreline at
latitude 32.48993°, longitude 80.69836°,
thence continuing in a southeasterly
direction to an upland island bordering
the northern shoreline of Mulligan
Creek at latitude 32.48579°, longitude
80.69706°, thence turning in a
southwesterly direction and crossing
Mulligan Creek to a point on the eastern
shoreline of the MCAS at latitude
32.48533°, longitude 80.70240°, thence
continuing along the eastern shoreline
of the MCAS to its starting point at
latitude 32.48771°, longitude 80.70424°.

(b) The regulation: (ﬁ Unauthorized
personnel, vessels and other watercraft
shall not enter the restricted areas
described in paragraphs (a)(2), (a)(3),
(a)(4), (a)(5) and (a)(8) of this section at
any time.

2) The public shall have unrestricted
access and use of the waters described
in paragraph (a)(6) of this section
whenever the MCAS is in Force
Protection Condition Normal, Alpha or
Bravo. Whenever the facility is in Force
Protection Condition Charlie or Delta,
personnel, vessels and other watercraft
entering the restricted area described in

paragraph (a)(6) of this section shall
proceed at normal speed and shall
under no circumstances anchor, fish,
loiter or photograph in any way until
clear of the restricted area.

(3) The public shall have unrestricted
access and use of the waters described
in paragraphs (a)(1), (a)(7), and (a)(9) of
this section whenever the MCAS is in
Force Protection Condition Normal
Alpha or Bravo. Whenever the facility is
in Force Protection Condition Charlie or
Delta, personnel, vessels and other
watercraft are prohibited from entering
the waters described in paragraphs
(a)(1), (a)(7), and (a)(9) of this section,
unless they first obtain an escort or
other approval from the Commander,
MCAS, Beaufort, South Carolina.

(4) Unauthorized personnel, vessels
and other watercraft shall not enter the
danger zone described in paragraph
(a)(10) of this section at any time.

(5) All restricted areas and danger
zones will be marked with suitable
warning signs.

(6) It is understood that none of the
restrictions herein will apply to
properly marked Federal vessels
performing official duties.

(7) 1t is further understood that
unauthorized personnel will not take
photographs from within the above
described restricted areas.

(c) Enforcement: The regulation in
this section, promulgated by the United
States Army Corps of Engineers, shall be
enforced by the Commanding Officer,
MCAS Beaufort, or persons or agencies
as he/she may authorize including any
Federal Agency, State, Local or County
Law Enforcement agency, or Private
Security Firm in the employment of the
facility, so long as the entity
undertaking to enforce this Restricted
Area has the legal authority to do so
under the appropriate Federal, State or
local laws.

Dated: July 22, 2005.
Michael B. White,
Chief, Operations Division, Directorate of
Civil Works.
[FR Doc. 05-15040 Filed 7-28-05; 8:45 am]
BILLING CODE 3710-92-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL~7945-9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.
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